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riginall¥ passed by the originating House or as further 
amended by it, as the case may be, or may send it back 
i. amessage that it insists on_ its own amendments, ' 
If the Bill is sent back with the message that the other 
House insists on its amendments which the originating 
House is unable to accept, the latter may either allow the 
Bill to lapse or may report the fact of disagreement to the 
| Governor- -General = who may, ° under Section 67 (3) of the 
| Act, refer the matter ‘for decision to a joint sitting of both 
| Stouses convened by him. The President of the Council 
of State will preside at a joint sitting and the procedure of 
the Council will, so . far as possible, be followed. The 
members present at a joint sitting will deliberate and vote 
upon the Bill as last proposed by the originating House and 
upon the amendments, if any, which have been made 
therein by one House and rejected by the other. If any 
“such amendments are affirmed by a majority of the total 
members of the two Houses present at such sitting, they 
will be deemed to have been carried; and if the Bill with 
the amendments, if any, is affirmed by a similar majority, it 
' will be taken to have been duly passed by both Houses. 

Besides the provision for a joint sitting of both Houses, 
there is another provision for bringing about agreement 
between the two Houses in case of difference of opinion 
between them on any matter. 

If both Houses agree to a meeting of members for th 
Conference purpose of discussing a difference of opinion 
ape which has arisen between them, a conference * 
difference | wil] be held. At such a conference each Chamber 
a. will be represented by an equal number of 
Houses. members. The conference will determine its 
own procedure. The time and place of the conference will 


1 Indian Legislative Rule 36. * Jbid., 36. 
3 Hf the two Houses fail to come to an agreement with regard to 
the Bill within six months of its passage by the originating House. 
* Indian Legislative Rule 40 
13 
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be appointed by the President of the Council. Mes- | 

sages between one House and the other are conveyed by 
| the Secretary of the one House to the Secretary of the 
| ‘other.? 

After a Bill has been duly passed by the Indian Legi 
5 rate, it is submitted to the Governor-General to g 
through its final stage. It cannot have the force and effe 
of law until it has received, as required by the Act, the} 
assent of the Governor-General or of His Majesty in! 
Council, as the case may be. As we have discussed this 
matter in a previous chapter,* we need not repeat it here 
now. 

In a preceding chapter* we have stated .the law 
relating to the granting of supplies for the use of the 
Government of India and, in that connection, discussed 
the nature of the control which the Indian Legislature 
exercises over the expenditure of public money by the | 
Government. We shall now proceed to describe how the 
supplies are actually voted. 

The estimates of the probable receipts and expenditures 

of the Governor-General in Council during the 
How ensuing financial year (April to Marci) are ~ 
ee and prepared in the cold weather of each year. It 
i may be remembered that these estimates are 
Bo every year presented to each House of the Indian Legisla- 
_ ture in the form of a statement (known as the ‘ Budget ’) 
| on such day or days as the Governor-General may appoint. 
There cannot be any discussion of the Budget on the day 
on which it is presented to either House. As has been 
‘pointed out above, though, by a mddification of a Standing 
Order, authority has been given to the Council of State 


to to discuss | ‘the Budget, the Council has no power under 


a 
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F . 1 Indian Legislative Rule 41. ° 4g 
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F ° See ibid 
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the Act to vote money. The Assembly deals with the 
Budget in two stages, namely, (a) a genera! discussion ; 
and (4) the voting of demands for grants... On a day toh 
be fixed by the Governor-General subsequent to the day of ~ 
presentation of the Budget and for such time as he allot 
for this purpose, the Assembly discusses the Budget as 
a whole or any question of principle involved therein.* { 
But no motion is in order at this stage, nor can the Budget — 
be submitted to the vote of the Assembly.* The Finance) — 
Member_has a general right of reply at the end of the 4 


discussion. The President may prescribe a time-limit for 
| 
j 
,] 
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speeches. * 
The next stage is the voting of grants. A separate | 
demand is ordinarily made in yespect of the grant proposed 
for each department of the Government. But the Finance 
Member may include in one demand grants for two or more 
“departments, or make a demand in respect of expenditures 
which cannot be ‘brought under particular departments. ® 
Each demand contains, first, an estimate of the total grant 
proposed, and then a statement of the detailed expenditure 
under each grant, divided into items. ® 
Not more than fifteen days may be allotted by the 
Governor-General for the discussion of the demands for 
grants.” Of the days so allotted, not more than two days 
can be devoted to the discussion of any one demand. Ags 
‘soon as the maximum limit of time is reached, the President 
forthwith puts every question necessary to dispose of the 
demand under discussion.* At5 p.m. on the last day of 
the days allotted, the President must put every question 
necessary to dispose of all the outstanding matters in 
connection with the demands for grants. 
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2 Indian Legislative Rute 45. 2 /bid., 46. 
* Ibid. * Ibid. 
® Ibid., 44. -* Ibid. 
7 Ibid. 47.0 bs * Ibid, 
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It may be remembered that a motion for appropria 
tion can be made only on the recommendation of the 
Governor-General communicated to the Assembly.’ Whe 
such a motion is made, amendmen:s may be move 
to omit or reduce any grant, but not to incr ease oO 
alter the destination of a grant.? Wher there are severa 
motions relating to the same demand, they are discussed 
in the order in which the heads to which they relate appear 
in the Budget.* Notice of a motion to omit or reduce any 
grant must be given two days before the day appointed for 
the discussion of the grant.* 

Motions for the reduction or omission of grants are made 
not merely for the purpose of securing _economy in 
administration; they are very often moved with the ‘object 
of criticizing executive acts of the Government or its policy 
in respect of certain matters. Sometimes a motion for 
reduction is brought forward by way of censure upon the 
Government. =, 

If, during any financial year, money has been spent on 
any service, for which the vote of the Assembly 
is necessary, in excess of the amount voted for 
that service and for that year, a demand for the 
excess must be submitted to the Assembly by the Finance 
Member, and must be dealt with by the Assembly in the 
same way as if it were a demand for a grant. 

A supplementary estimate® must be presented either 
when the amount voted in respect of a grant is 
found to be insufficient for the current financial 
year, or when a need arises during the year for 
expenditure, for which the vote of the Assembly is 





Excess 
grants. 


Supplemen- 
tary grants. 


1 Indian Legislative Rule 48. 
® Ibid. 

3 Tbid. 

* Legislative Assembly Standing Order 72, 
5 Indian Legislative Rule 49. 

® Ibid., 50. 
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necessary, Upon some new service not contemplated in the 
Budget for the year. And under a recently announced 
notification! of the Government of India, an estimate may 
also be presented for an additional or supplementary grant 
in respect of any demand to which the Assembly has 
previously refused its assent, or the amount of which it has,» 
reduced. Supplementary or additional estimates are dealt 
with by the Assembly in the same way as if they were 
demands for grants. 

If the Governor-General in Council restores, unde 
Section 67A (7)* of the Act, any grant which has been 
refused or reduced by the Assembly, or if the Governor- 
General authorizes, in case of emergency, any expenditure 
under Section 67A (8)? of the Act, the Finance Member is 
required to place, as soon as possible, on the table of the 
Assembly a statement showing the action taken by the| 
Governor-General in Council or the Governor-General, 
the case may be; but no motion is in order in regard to 
that action, nor can the statement be discussed.* 

We have previously stated the composition of the Com- 
mittee on Public Accounts, which is constituted to deal’ 
with the audit and appropriation accounts of the Governor- 

General in Council and such other matters as the 
fxitecrheg Finance Department may refer to it. In exami- 
on Public ning those accounts the Committee must satisfy 
saci itself that the money vo/ed by the Assembly has 
been spent within the scope of the demand granted by the 


1 Notification No. F-76-1/24A, Legislative Department; vide 7he’ 
Gazette of India (Extra.), July 21, 1924. 

In view of the power of restoration of grants. which the Governor- 
General in Council possesses under Section 67A (7) of the Act, this 
new Rule relating to supplementary grants has no meaning so far 
as those demands are concerned which are essential to the discharge 
of his responsibilities. It is probably meant for those demands 
which are not so essentia! and which have been refused or rolticed 
by the Assembly. See pp. 203-7 in this connection. 

¥ ? See Chapter XIII ante. ® See ibid. 
' 4 Legislative Assembly Standing Order 73. 
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Assembly. Besides, the Committee must bring to the 
notice of the Assembly — 
(1) ¢very reappropriation from one grant to another 





(2) every reappropriation within a grant which is not, 


authorized by rules prescribed by the Finance Department ; : 
and "Sa 


(3) any expenditure which the Finance Department 
has requested should be brought to the notice of the 
Assembly.? 

The scrutiny made by this Committee is a very valuable 
safeguard against any irregularity or laxity in the adminis- 
tration of the finances of the Government. 

The last thing that we should like to touch on in connec- 

tion with the conduct of business in the Indian 
Communica- Legislature is the subject of communications 
tions F 
between the between the Governor-General and either House 
Governor- of the Legislature. The Governor-General 


General and ; A : 
either communicates with either House by a speech 


‘Chamber of from the throne where he has required its . 


the Indian 


- Legislature. members to attend,* or by a written message 


delivered to the President of the House by a 
Member of the Government and read to the House by 


- the President, or informally through a Member of the 
a Government. 


On the other hand, communications from each House to to 


the Governor-General are made bs by _) a formal address 
after a motion made and carried in the House and (2) 


ener 


through the President.® 


1[ndian Legislative Rule 52. Only the accounts of the voted 
expenditure of the Government of India are brought to the scrutiny 
of the Committee. 
? Sections 63A (3) and 63B Ss of the Act. 
3L. A. S. O. 7iand C.S.S. O. 71. 
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PROCEDURE IN A GOVERNOR’S LEGISLATIVE 
4 COUNCIL 


Provincial Legislative Rules identical in respect of many matters 
with the Indian Legislative Rules—Sitting of a provincial Legis- 
lative Council—Prorogation—Language of the Council—Quorum— 
How supplies are granted—Voting of grants—Excess grants-— 
Supplementary grants—New Sub-rule relating to Supplementary 
Budget—Comparison with the English practice— Possible harmful 
consequences of the new Sub-rule—Committee on. Public Accounts 
and its duties—Provincial Legislative procedure—A_ brief statement 
of the procedure for legislation in a Governor’s Legislative Council 
—Procedure for legislation in the Bengal Legislative Council. 





As the Rules for regulating the conduct of business in a 

. Governor’s Legislative Couneil are, except in 
Teriviative TeSpect of a few subjects like legislation or the 
Rules granting of supplies, essentially identical 
seromiect mutatis mutandis with the Rules of the Indian 
of many Legislature, they need not be repeated here. If 
grid any reader is interested to know how, and id 
Indian under what conditions, questions may be asked, 
Legislative a . : . , ia 
tates. ora resolution or motion for adjournment for 4 
the purpose of discussing a definite matter of 

urgent public importance or the closure may be moved, or 
how business is arranged, time is allotted for non-official 
business, and points of order are decided in a local legis- 
lature, he has only. to refer to the procedure in either 
Chamber of the Indian Legislature relating to the identical 
matters as described in Chapter XV. We propose to dis- 
cuss in this chapter, mainly, how laws are passed by a 
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Governor’s Legislative Council and how money is voted 
by it for the use of the local Government. Even in 
respect of these matters, the difference in procedure 
between the Indian Legislature and a local legislature is, 
as we shall see, very slight, and whatever difference -there 
exists, it is due to either the unicamerai form of the latter 
or to the division of the provincial subjects into Transferred 
and Reserved. 
The Governor of a province appoints the time and 
place for holding a session of his Legis- 
oie lative Council.1. He can also prorogue the 
Legislative Council by notification or otherwise. A 
Semet, prorogation terminates a session of the Coun- 
cil and its effects on the unfinished business of the 
Council are the same as those in the case | 
of a prorogation of either House of the Indian 
Legislature. 
The business of a provincial Legislative Council <is 
transacted in English, but any member who is not 
ens ‘fluent in English’ may address the Council in. 
any recognized vernacular of the province, 
provided that the President may ask a member to speak in 
any language in which he is known to be proficient.” 
The minimum number of members required to constitute 
a quorum in the case of each of the Legislative 
Councils mentioned below is as follows ? :— 
Madras, 30; Bengal, Bombay, the United Provinces and 
Bihar and Orissa, 25; the Punjab, 15; the Central Pro- 
vinces, 20; and Assam, 12. 
The estimates of the annual expenditure and revenue of 
a Governor’s province are submitted in the form of a 


Prorogation. 


Quorum. 


+ Section 72B (2). 
* Provincial Legislative Rule 14.—-Vide Zhe Gazette of India 


+» (Extra.), September 27, 1920. 


* See the Provincial Legislative Rule 13, relating to the relevant ¢ 
provinces. : 
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statement to the local Legislative Council on such day as 
is appointed by the Governor for the purpose. 


Li tag This statement is referred to as the provincial 
How Budget. The estimates are prepared beforehand 
Supplies 


are granted, DY the Finance Department of the province and 

are based on the materials supplied to it by 
the spending departments of the local Government. No 
discussion of, the Budget is allowed on the day of its 
presentation. 

A separate demand is to be ordinarily made in respect 
of the grant proposed for each department of the Govern- 
ment.” But it is open to the Finance Member to include 
in one demand proposals for appropriation for two or more 
departments, or to make a demand in respect of expendi- 
ture, such as Finance Relief and Insurance and Interest, 
which cannot easily be brought under particular depart- 
ments. As far as possible, demands relating to the 
Reserved and Transferred subjects are to be kept distinct. 
Each demand must contain, first, a statement of the total 
grant proposed, and then a statement of the detailed 
estimate under each grant, divided into items.* Subject 
to these rules, the Finance Member presents the Budget 
in such a form as he considers most fitted for its con- 
sideration by the Council.5 

The Council then deals with the Budget in two stages 
namely, (i) a general discussion; and (ii) the voting o 
demands for grants.© On a day appointed by the Governor 
subsequent to the Gay of presentation of the Budget and 
for such time as is allotted by him, the Council discusses 
the Budget as a whole or any question of principle 
involved therein; but no motion can be moved at this 
stage, nor can the Budget be submitted to the vote of the 


2 Provincial Legislative Rule 25. ® /bid., 26. 
* [bid. . * /bid. 


5 (bid. ° Ibid., 27. 
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Council.1 The Finance Member has a general right of 


reply at the end of the discussion. The President may, ” 


if he thinks fit, prescribe a time-limit for speeches. 

Not more than twelve days are allotted by the Governor 
for the discussion of the demands for grants. Of the days 
so allotted, not more than two days are allowed by him for 
the discussion of any one demand. As. soon as the 
maximum limit of time for discussion is reached, the 
President forthwith puts every question to dispose of the 
demand under discussion. On the last day. at five o'clock 
the President must put every question necessary to dispose, 
of all the outstanding matters in connection with the 
demands for grants. 

As has been seen before, no motion for appropriation 
can be made except on the recommendation of the Governor 
communicated to the Council.4 When a demand for a 
grant is made, motions may be moved to omit or reduce > 
the grant or any item in the grant, but not to increase it or 
alter its destination.® When there are several motions 
relating to the same demand, they are discussed in the 
order in which the heads to which they relate appear in the 
Budget.? No motion can be made for the reduction of a 


1 Provincial Legislative Rule. 28. 

** The procedure (in Bengal) is for non-official members to speak 
first and then for the various official members to reply to the debate 
so far as their departments are affected. Wher once the official: 
members have commenced their replies, no further speeches by non- 
official members are permitted.’.—Zhe Bengal Legislative Conncil’ 
Manual, 1924, p. 264. “ 

% Provincial Legislative Rule 29. * Jdid., 30. 

5 The procedure in Bengal is as follows :— 

‘ A motion to reduce a demand, to be in order, must specify a 
definite sum for reduction.’ : 

The proper form is as follows :— ‘ 

‘ That the demand of Rs. 10,000 in respect. of . . . be reduced 
by the sum of Rs. 4,000.’ ‘ 

It is out of order to move ‘That the demand of Rs. 10,000 be 
re gg to Rs. 6,000 ’.— Zhe Bengal Legislative Council Manual, 1924, 


p. 265. 
® Provincial Legislative Rule 30. : 7 Ibid. 4 


7 
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grant as a thet until all motions for the omission or 
presen of definite items within the grant‘ have been 
discussed. ’ 
If, during any financial year, money has been spent on a 
. service, for which the vote of the Council is 
pecan necessary, beyond the amount granted to that 
service for that year, a demand for the excess is 
to be presented to the Council by the Finance Member, ? and 
isto be dealt with by the Council in the same way as a demand 
for a grant. * The Council ought not to be very generous 
in its attitude towards demands for excess grants; 
otherwise, an encouragement will be given to departmental 
extravagance. Its attitude towards departmental] extravag- 
ance should be the same as that of the English House of 
Commons. In order to place on record a permanent 
} disapproval of departmental ‘ excesses’, says Sir Erskine 
May,* ‘the Commons resolved, 30th March, 1849, that 
“when a certain amount of expenditure for a particular service 
| has been determined upon by Parliament, it is the bounden 
duty of the department which has that service under its 
charge and control, to take care that the expenditure does 
not exceed the amount placed at its disposal for that 
purpose.” ’ 
Rule 32 of the, provincial Legislative Councils Rules 
Saibisimedt- originally laid down :— 
ary or (1) ‘An estimate shall be presented to (a 
additionat ~=Governor’s Legislative) Council for a supple- 
se mentary or additional grant when— 
(a) the amount voted in the Budget of a grant is. 
found to be insufficient for the purposes of the 
current year, or 


1 Provincial Legislative Rule 30. 

2 Jbid., 31. 

* Ibid, 

* Parliamentary Practice, p. 453 (twelfth edition). 
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(6) a need arises dufing the current year for expendi- ' 
ture, for which the vote of the Council is 
necessary, upon some new service not 
contemplated in the Budget for that year. 

(2) ‘Supplementary or additional estimates shall be 
dealt with in the same way by the Council as if they were 
-demands for grants.’ 

This original Rule relating to supplementary estimates 
has been amended:! after Sub-rule (1) above, 
een the following Sub-rule has been _ inserted, 
‘relating to §=namely :-— 
ateee (2) ‘An estimate may be presented to the 
Council for an additional or* supplementary 
grant in respect of any demand to which the Council has 
previously refused its assent, or the amount of which the 
‘Council has reduced either by a reduction of the whole 
grant or by the omission or reduction of any ef the items 
-of expenditure of which the grant is composed.’ 
Sub-rule (2) has accordingly been renumbered (3). 
The original Rule was based on the practice of the 
British Parliament relating to supplernentary 


pinay grants. In England ‘a supplementary estimate 
English may be presented’ according to Sir Erskine 
practice. 


May,” ‘either,for a further grant to a service 
already sanctioned by Parliament, in addition to the sum 
already demanded for the current financial year, or for a 
“grant caused by a fresh occasion for expenditure that has 
arisen since the presentation of the sessional estimates, 
~such as expenditure newly imposed upon the executive 
“Government by statute, or to meet the cost created by an 
unexpected emergency, such as an immediate addition to 
-an existing service, or the purchase of land, or of a’ work of 


1 See The Gazetle of India (Extra.), July 21, 1924. 4 
* Parliamentary Practice, p. 452. 
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art.’ Another distinguished writer’ on the procedure of 
the House of Commons says that a supplementary grant is 
required when an estimate already granted for some service 
or for some special purposes is found to be inadequate, or 
where a sum has been granted and is found to be too small 
for the object in view; or again, where some unforeseen 
call for expenditure arises during the course of the session. 
The last contingency is most commonly caused by inilitary 
expeditions, naval mobilization and like events; in short,. 
by the demands of foreign policy. 

lt is evident from these quotations that, according to the 


Possible English practice, if the demand for a grant is 
harmful refused at the time of the consideration of the 
eanaans of annual estimates, no supplementary estimate is 
it presented in respect of the same demand during 


the current financial year. But the amendment,* 
which has been made by way of addition to the original 


1 Joseph Redlich, The Procedure of the House of Commons, vol. iii, 
p. 131. 

We may also note the following views :— 

‘With the utmost effort at accuracy in tle estimates they will 
always prove to be insufficient in some branch of the service, or an 
unexpected need for expenditure will arise; and to provide funds 
in such cases supplementary estimates must be presented and voted 
before the close of the financial year’.—Lowell, Zhe Government of 
England, vol. i, p. 285. , 

Asupplementary estimate ‘is needed either when the amount 
granted in dccordance with the original estimate for a service is 
found to be insufficient for it, or when a need arises for expenditure 
op some new service not contemplated in the original estimates ’,— 
The System of National Finance by Mr. Hilton Young, p. 87. 

2 The amendmert was obviously made in order to meet the situ- ~ 
ition created by the injunction granted by Mr. Justice C. C. Ghosh 
of the Calcutta High Court, restraining the President of the Bengal 
Lefislative Council from allowing a certain motion, being item 

, No, 6 in the printed list of business, io the Council at its session 
which was to have commenced at 3 p.m. on July 7, 1924. The said 
tem No. 6 ran as follows:—‘ Supplementary demand for grant 22— 
General Administration (Transferred). The Hon’ble Mr. J. Donald 
o move that a sum of Rs 1,71,000 be granted for expenditure under 

Dye head 22--General Administration (Transferred) on account of 

e salaries of the Ministers.’ The injunction was prayed for in 


EPG Sy ("CREE FSS 


206 THE INDIAN CONSTITUTION = 
Rule, is a departure in principle from the English practice <_, 
as stated above. It empowers a local Government to 4 
present a supplementary estimate in respect of a demand, 
assent to which has previously been refused by the local 
Legislative Council. Besides, it enables a local Government 

to bring forward, by exercising the power of prorogation, | 
as many times as it likes during the same financial year, 
the same motions for appropriation which have been ” 
previously rejected by the local Council. The underlying 
principle of the amendment, therefofe, is a negation of the 


er 


connection with the suit brought by Messrs. Kumar Sankar Roy 
‘Chaudhury and Kiron Sanker toy Chaudhury against the Hon'ble 
Mr. H, E. A. Cotton, President of the Bengal Legislative Council 
and the two Benga! Ministers. It may be stated here that the 
demand for a grant for the Ministers’ salaries was rejected on March 
24, 1924, by a majority of one at the time of the consideration of the, 
annual estimates. M 

reply toa question of Dr. Dwaraka Nath Mitter, the Home} 

_ $eBretary to the Government of India stated, in the Council of State, 4 
the following among other things on September 3, 1924:— ‘ The 
‘Government of India and the Secretary of State agreed in thinking 
that the Rule (i.e. Rule 32 of the Bengal Legislative Council) refer- 
red to did not in fact preclude such a motion as was proposed to be 
moved by the Government of Bengal. In view, however, of the 
opinion expressed by the learned Judge of the Calcutta High Court 
and of the fact that the Government of India understood that a 
Similar motion was proposed to be moved in the Bombay Legislative 
Conncil which was due to meet on July 21, 1924, the Government. of 
India considered that it was desirable infer alia to amend the Rule. 
They accordingly made necessary recommendations in regard ‘to 
Indian Legislative Rules and the Legislative Council Rutes of each 
province. Their recommendations were sanctioned by the Secretary 
of State in Council and the amendments to remove all doubts as to 

‘ - meaning of the Rules were made on July 19 and published on 
July 21. * 

‘I would merely add that Mr. Justize Ghosh, in directing the 
issue of injunction, concluded his order by expressing the .opinjon 
that the Rules required revision in the light of the events in the case 
before him. The Reforms Enquiry Committee was not sitting at 
the time and the proposals for the amendment and the reasons there- 
for were accordingly not laid before that Committee. The Govern- 
ment of India do not know whether the Law Officers of the Crown 
were consulted in England at the time.» They did not the ‘ 
consult the Advocate-General of Bengal.’—TZhe Statesman, 
tember 5, 1924, 3 ’ 


= 
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,- Principle of supplementary estimates as illustrated by the 
English system. ‘Public control of public expenditures,’ 
says Mr. Hilton Young,’ ‘depends for its efficiency in 
large measure on the financial scheme for the year being 
presented to the House (of Commons) and considered and 
approved, once and for all and asa whole. To allow the 
scheme, once approved, to be treated as something still 
fluid and liable to extensive modifications must infinitely 
weaken effective control, and Supplementary Estimates are 
the most harmful way of doing so. To make anything but 
the most restricted use of them.must deprive the whole 
system of Supply of its meaning and utility.’ The amend- 

_ ment, it may be argued, is not of much constitutional 

importance so far as the demands for grants relating to the 

Reserved subjects are concerned, as those demands, if 

refused, may be restored,* if the Governor of the province 

concerned certifies that the expenditures provided for by 
them are essential to the discharge of his responsibilityfor 
those subjects. But it is undoubtedly of great political 
significance so far as the demands for grants for the 
Transferred subjects are concerned. The enforcement of 
the amendment in connection with refused demands for 
grants relating to those subjects is bound to produce 
consequences subversive of the principle of ministerial 
responsibility which has been introduced into our constitu- 
tion so far as the administration of the Transferred 
departments is concerned. That is to say, the responsive- 
ness of the Ministers to the declared wishes of the 

Legislative Council will diminish, if not altogether dis- 

appear, and the control of the Legislative Council over 


4 The System of National Finance, p. 89. 

*It is true, however, that the amendment will enable a local 
Government to resubmit a refused demand relating to a Reserved 
subject, which cannot be reasonably certified by the Governor as 
“essential’ to the discharge of bis responsibility for the subject. 
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them will be correspondingly weakened. Another harmft 4 
consequence that is very likely to follow the enforcement - 
of the additional Sub-rule! under consideration, is that 
occasions of friction between the legislature and the — 
executive Government will multiply, engendering bitter- 
ness between them. Nor can we ignore here the effect of 
this Sub-rule upon the members of a provincial Legislative \_ 
Council. It is very likely to make many of them less con-_ 1 
scientious in their attitude towards demands for the Trans-- 
ferred subjects. Their votes in respect of those demands 
would not always be given under that heavy sense of 
responsibility which would otherwise attach to their votes 
if they had in their minds, when voting, that their decisio 
so far as those demands were concerned, was final and 
might bring about the resignation of the Ministers concern= _ 
ed. Thus the additional Sub-rule is open to objection on ; 
various grounds. 

wAs soon after the commencement of each financial year 

as possible, a Committee on Public Accounts? ) 
paar is constituted to deal with the audit and appropri- 
Accounts ation accounts of each province and such other 
on matters as the Finance Department of the local 
Government may refer to it. The number of 

the members of the Committee is as the Governor directs. 
Of the members constituting the Committee not less than 
two-thirds are elected by the non-official members of the 
local Legislative Councii and the rest are nominated by the 
Governor. The Finance Member of the local Government 
is the Chairman of the Committee, and, in the case of an 
equality of votes on any matter, has a second or casting vote. 

In examining the audit and appropriation accounts of the 
province, the Committee must satisfy itself that the money>" 
voled by the Council has been spent within the scope of the 


1 i.e. the new Sub-rule mentioned before. E 
® Provincial Legislative Rule 33. a] 
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» demand granted by the Council.’ Besides, it must bring 
ean the notice of the Council *— 
(1) every case of reappropriation from one grant to 
another ; 
~ (2) every reappropriation within a grant which is not © 
made in accordance with the Rules regulating the functions 
of the Finance Department or which has the effect of 
increasing the expenditure on an item beyond the amount 
granted by the Council; and 
' (3) any expenditure which the Finance Department 
has desired should be brought to the notice of the Council. 
The procedure for legislation is not uniform in the 
provincial Legislative Councils, as the Standing 
Aer Orders relating thereto vary in different provin- 
. procedure. ces. It is not therefore possible for us to 
describe in this volume how laws are made by 
each provincial legislature. What we propose to do, 
p however, is (i) to state the procedure of provincial 
. legislation in a general way without going into details and 
(ii) to describe, more or less by way of illustration, how 
ills are passed by the Bengal Legislative Council, as no 
“4 vince presents an exactly typical case. 
, Pixos member, other than a Member of the Government, 
4 ea desiring to move for leave to introduce a Bill is 
statement of Tequired to give notice of his intention and 
on eg must submit, together with the notice, a cop 
legislation Of the Bill and a full statement of its object: 
inaGover- and  reasons.* If the Bill is one which 
lative _ requires, under the Government of India Act, 
Council. = previous sanction for its introduction, a copy 


of such sanction musi be annexed to the notice. The 





’ 


jo 


2 The Provincial Legislative Rule 34. Thus only the accounts of 
the voted expenditure of the Government are brought to the scrutiny 
of the Committee. Lone : 
_ * Ibid. | * The Provincial Legislative Rule 19. 4 
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period of notice of a shotites for leave to 
as follows ? :— “i 
(1) fifteen days, if the Billi relates to a Tran 
subject ; 
(2) one month or, if the Governor s9 directs,.a | 

period not-exceeding two months in all, if the Bill 
to a Reserved subject. 
If, however, the Governor of a province ordeal 
publication of a Bill (together with a statement 
objects and reasons) in the local Gazette, it is not neces 

to move for leave to introduce the Bill ;? nor is it necessaty ¥ 
in that case to publish the Bill again, if it is afterward . 
i introduced. . We 8 
| - As soon as possible after a Bill has been introduced a 
a provincial Legislative Council, it must, unless it 


“After a Bill has passed through its introductory stage, 
is generally referred toa Select Committee. When this 
Committee submits its final report, the Bill, as reported by * 
the Committee, is taken into consideration, unless jit is 
¢ecommitted. Amendments may be moved to the Bill A 
this stage. After the amendments have been disposed 
the Bill as amended, or as it emerged from the Selée 
Committee, or in its original form, is passed by- t 
Council. . 

As has been seen before, the Bill cannot have the force 







m 
and effect of law until it has received the assent of the -w: 
Governor of the ‘province concerned as well as Of thea! 
Governor-General. - 

If the Governor of a province certifies that a Bill or any © 
clause of a Bill or any amendment toa Bill affects th 

_ safety or tranquillity of the province or any part ns 


1 The Provincial Legislative Rule 19. 
2 Joid., 18. 
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€ taken thereon, all notices of motions relating to 
ect-matter of the certificate must lapse, and if any 


3, it cannot be so set down after the direction.' 
a Bill is introduced in the Bengal Legislative 
Council, or on some subsequent occasion, a 
for legisla- motion is made by the member in charge either 
- Be the (i) for the consideration of the Bill by the 
lative Council at once or at some future time, or 
(ii) for its reference to a Select Committee, or 
ii) for its circulation for the purpose of eliciting public 
inion thereon.? The principle of the Bill and its general 
| provisions may be discussed at this stage, but no discussion 
* of. its details further than is necessary to explain its 
eeeeipie is in order. Nor can any amendments be moved 
» te the Bill at this stage. But if the member in charge 
moves for the consideration of his bill, any member may 
move an amendment for its reference to a Select Committee 
or for its circulation.* If, on the other hand, he moves 
; r the reference of his Bill to a Select Committee, an 
endment may be moved for its circulation for the purpose 
ef eliciting public opinion thereon. Where a Bill has been 
‘480 circulated and opinions have been received thereon 
within the appointed time, the member in charge, if he 
wants to proceed with his Bill, must move for its reference 
to a Select Committee unless the President allows, in the 
“exercise of his special power, a motion to be made that the 
y Bill be taken into consideration. 
+ The Member of the Government to whose department 
the Bill relates and the member who introduced the Bill 
4 


%. 1 The Provincial Legislative Rule 21. 
3 






2 Bengal Legislative Council Standing Order 43, 
3 Ibid., 44. 


Le 4 Ibid. gh 
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at no proceedings, or no further proceedings,. | : 


hotion has not already been set down on the list of 
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must be members of every Select iy Sl) Boe The othe, 

members of the Committee are named in the | 
Composition motion proposing the appointment of the Com-* 
- one mittee.1_ The Member of the Government to 

whose department the Bill relates is ordinarily the 
Chairman of the Committee. The Chairman has a second or ' 
casting vote in the case of an equality of votes. The Com** 
mittee may hear expert evidence and the representatives 
of special interests affected by the measure before» it. 
Any person residing within the jurisdiction of the Govern- 
ment of Bengal, whose evidence is, in the judgment of the 
Committee, material with reference to any Bill then und 7 
its consideration, may be compelled, under the Bengal 
Legislative Council (Witnesses) Act, 1866, to appear as a 
witness before the Committee and, further, to produce | 
before it all such books, deeds and writings as are likely tor 
be necessary for obtaining information regarding the mattemy 
under consideration. 

When a Bill has been referred to a Select Committee, 
the Committee must submit a report thereon. The report 
may be either preliminary or final. Any member of 
Committee may record a minute of dissent if he so desires.., 
After the presentation of the final report, the member in. 
charge may move for the consideration of the Bill as 
reported by the Select Committee or for its recommittal.? 
If he moves for its consideration, any member may move 
an amendment for its recommittal. j 

When the motion that the Bill be taken into consideration 
has been accepted by the Council, aniendments may be 
moved to the Bill.* The amendments are ordinarily consi- 
dered in the order of the clauses to which they respectively 
relate.* If, however, no amendment is made when the” 


. Caneel 3 Legislative Council Standing Order 40. We 
_ * Tbid., - . 3 Ibid., 48. me ce 





E inotion for coking the Bill into consideration, has been 
adopted, the Bill may be passed at once. If, on the other 
_*hand, an amendment is made, any member may object to the 


passing of the Bill at the same meeting. If such objection — 


.prevails, the Bill is passed at a future meeting either with 
ot without amendment. 

When the Bill as passed by the Council has been signed 
by the President, it is submitted to the Governor for his 
assent, and, if assented to by him, it is submitted to the 
Government of India for the assent? of the Governor- 
General. If the Governor-General assents to it, it becomes 
an Act. 

If the Governor returns the Bill as passed by the Council 
for its reconsideration, the point or points referred for 
reconsideration are put before the Council by the President, 
and are discussed and voted upon in the same manner as 
amendments to a Bill.? 

The member in charge of a Bill may withdraw it at any 
stage with the permission of the Council.% ob 


1 See pp. 159-60 ante. 
2 Bengal Legislative Council Standing Order 55. 
STbid., 56. 
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The Home administration of Indian affairs before 1858s—Changes 
introduced by the Act of 1858—The Secretary of State for India— 
The Council of India—Functions of the Council—Procedure at 
meetings of the Council—Correspondence between the Secretary of 
State and India—Information to Parliament as to orders for come 
mencing hostilities—Utility of the Council of India--The Crewe 
Committee on the Council—Prof. Keith’s views about the Council— 
Late Mr. B. N. Basu’s views about the Council—The Joint Select 
Committee and the Council—The Council, an anachronism—The 
India Office and its organization—Audit of Indian accounts in the 
United Kingdom—High Commissioner for India—His appointment— 
His duties—Cost of the Home administration: original arrange- 


é’ 


ment—The Joint Report on the question of cust-The Crewe * 


mmittee’s views on the same—The present arrangement—Its * 


defect. 


Down to 1784 the affairs of the East India Company 


The Home Were managed in England by the Court of 
administra- Directors and the General Court of Proprietors. 
a of the Company. The East India Company 
affairs Act, 1784, better known as Pitt’s Act of 1784, 
“... 1656. established what might be regarded as the dual 
stem of government which lasted till the year 1858. It 
created a Board of six Commissioners for the affairs of 
dia, popularly known as the Board of Control, ‘ with full 
wer and authority to direct all operations and concerns 


if 






relating to the civil and military government and revenues. 
of India..! The Board was to consist of one of the 
Secretaries of State for the time being, the Chancellor of 4 
com 


x Imperial Gazetteer of India, vol. iv, p. 34. 
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Pakhaseer and iso other Privy Conteitiggs: The j 
members of the Board were to have ‘access to all pape 
and muniments’ of the Company and to be ‘furnished. 
with such extracts or copies thereof’ as they might 4 
require.' The Directors were required to pay due obedi~ q 
ence to, and to be bound by, such orders and directions as | 
they would receive from the Board, touching the civil and. 
military government and revenues of the British territorial 
possessions in the East Indies.2 The system of Govern- 
ment created by this Act is thus described by the Com-. 
mittee on the Home Administration of Indian Affairs 3 :— 
‘The executive management of the Company’s affairs was 
in the hands of a Court of Directors, who were placed in 
direct and permanent subordination to a body representing | 
the British Government and known as the Board of Control. 
The functions of the Board were in practice exercised by 
the President, who occupied in the Government a position 
corresponding to some extent to that of a modern Secretary i 
of State for India. ‘The Board of Control were empowered 
“Sto superintendent, direct and control all acts, operations, 
and concerns which ‘in anywise relate to the civil or 
military government or revenues of the British territorial 
possessions in the East Indies.’’ Subject to the superinten- 
dence of the Board of Control, the Directors conducted the « 
correspondence with the Company’s officers in India, and 
exercised the rights of patronage in regard to appoin 
ments.’ According to Sir George Chesney, the Presid 
of the Board of Control was always a member of th 


7 
Cabinet.* < 
* 


+ The East India Company Act, i784, Section 11. 

2 Ibid. 

* Vide para, & of the Report of the Committee.—' The Com- 
mittee was appointed to enquire into the organization of the India 
Office and the relations between the Secretary of State in Council 
and the Government of India’. Para. 1 of the Report. 

4 Indian Polity, p. 360. oR * 
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The Government of India Act, 1858, abolished the dual 
system of Government prevailing from the year 
1784, by transferring the administration of 
bythe Act India from the Company to the Crown and, 





a Changes 
_ introduced 
ly daa among other things, authorized the appointment 
4 of an additional Secretary of State who was empowered to 
exercise, except where otherwise provided, the powers 
formerly exercised by the Court of Directors, the Court of 
Proprietors, or by the Board of Control in relation to the 

-. government and revenues of India.* Besides, it created a 
Council to assist the Secretary of State in the performance 

of his duties. This- Council was formally ‘styled ‘the 
Council of India.’ Thus came into existence the Secretary 

. of State for India and his Council. Describing the change 
effected by the Act of 1858 in the Home administration of 
~ Indian affairs the Committee, to which reference has been 
made above, stated* that in general, the dual functions of 

the Board of Control and the Court of Directors were vested 

in the corporate body known as the Secretary of State fur 
India in Council. The substitution of administrative 
responsibility on the part of the Government for the 
superintendence it had formerly exercised caused a 

\ vedistribution of: the functions in which the lines of 
' inheritance became to some extent obscured; but the 
| persistence of the dual principle could still be tracéd 
' the corporate activities of the Secretary of State in 

an 

The territories for the time being vested in His Majesty 
in India are, in the words of the Government of India 
Act, governed by and in the name of His Majesty” the 
; $ing-Biiyaror. The authority of the Crown over India 






9. This Committee was presided over by the 


aa Reason 3 of the Act. - 
E ‘ port of the Committee on the Home Administration of Indian 
Reta. Marquess 
" ry. ted We shall in future refer to this Committee as the Corn u 


Committee. . . 7 
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is exercised through the Secretary of State’ for India | 
who is appointed, ‘ like other Secretaries of State, 
by the delivery to him uf the seals of office.’ He ™ 
of State for is a member of Parliament and is responsible to. — 
intia. it ‘in accordance with constitutional practice ‘ 
for his official acts.’ LAs a Cabinet Minister and member of | 
the Privy Council, he is the constitutional adviser of the | 
Crown in matters relating to India. He appoints? two 
Under-Sec¢retaries, one permanent, who is recruited from the 
Civil Service, the other Parliamentary, who changes with the 
Ministry and who represents him in that House of Parliament 
of which he does not happen to be a member. Ordinarily 
he remains in office so long as the Cabinet of which he 
is a member remains in power. He may, however, be 
forced to resign his office on account of his personal errors © 
in the conduct of his department. Appointments by the 
Crown to offices in India are made on his advice.* 
The Council of India, as originally constituted under the 
; Act of 1858, consisted of fifteen members, eight 
The Council 
"ot tails. of whom were appointed by the Crown and 
seven elected by the Court of Directors * of the 
East India Company. The constitution of the Council 
has been altered from time to time. Under the existing , . 
Act the Council is to consist 5 of such number of persons 4 
Le not Jess than eight and not more than twelve, asf 


es 
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there are five officers. Hence any Secretary of State is 
of “panier the tunctions of any other, and consequently it is 
and Toper to confer statutory powers in general terms on ‘‘a 
i * the ’) Secretary of State,’’ an expression which 1s defined by the’ 
nterpretation Act, 1889, as meaning one of Her Majesty’s prince ss 
Secretaries of State’.—Ilbert, Te Government of India, p.172. ~ 
Vide also Marriott’s English Political Institutions, pp. 108-9. 
? Ibert, Zhe Government of India, p.172. as 
* It is said that only the Viceroy is appointed on the recoméiida r 
tion of the Prime Minister. 
* Either from among its own members or from the ae 
of the Company. \ 
$ Section 3 (1) of the Act. - * | 
“ es 
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1 The office of Secretary of State is constitutionally a unit, bi 
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the members of the.Council must have served or resided in 

India for notless than ten years and must not have left 

India more than five years before their appointment to the 

Council.! The night oPfilling any vacancy in the Council 

is vested in the Secretary of State. * The ordinary term of 

_ office of a member is five years, but he may be reappointed 

by the Secretary of State for a further term of five years 

‘for special reasons of public advantage.’* In any such 

case, however, the reasons for the reappointment must be 
{ laid before both Houses of Parliament in the form of a 
minute. It is open to a member of the Council to resign 
his office and any member of the Council may-be removed 
from his office by the Crown on an address of both Houses 
of Parliament. Every member receives an annual salary of 
twelve hundred pounds. But if any member was at the 
time of his appointment domiciled in India, he is entitled, 
in addition to his salary, to an annual subsistence allowance 
i of six hundred pounds. No member of the Council is 

‘ capable of sitting or voting in Parliament. § 

The Council of India conducts under the direction of the 
Secretary of State the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence with India. © The powers which are vested 


i: Secretary of State may determine. At least one-half of 
be 
: 


R 


ane Sectigys (3) of the Act. 2 Section 3 (2) of the Act. 
* SectiOn@® (5) of the Act. 
ere are now three Indian members on the Council, each of 
wh receives, in addition to his salary, an annual subsistence 
_ allowance of six hundred pounds. 
* Speaking on this clause in the (first) Bill for the Better Govern- 
ment of India, 1858, Viscount Palmerston said:—‘We do not 
| Wetnin that the Councillors shall be capable of sitting in Parliament. 
e think there would be great inconvenience in such an arrangement ; 
that they would become party-men; that they would necessarily 
~ associate with one side or the otaer in this House, and that, with 
* , changes of Administration, the relations between the President and 
‘ the Councillors might then become exceedingly embarrassing.’ 
Vide P. Mukherji’s Constitutional Documents, vol. i, p. 156. « 
‘Section 5 of the Act. * 
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in the Secretary of State in Council and in the Council of 
India are exercised at meetings of the Council 
~~ ‘at which such number of members are present 
Council. as may be prescribed by general directions of 
the Secretary of State.’? The Council may 
act in spite of any vacancy therein. It must meet as and 
when the Secretary of State directs, but there must be held 
at least one meeting of the Council in every month.* The 
Secretary of State is the President of the Council with 
“power to vote. Any member of the Council may be 
appointed Vice-President thereof by the Secretary of State 
in Council, but any person so appointed may be removed 
from his office at any time by the Secretary of State. * 
At every meeting of the Council the Secretary of State, 
or, in his absence, the Vice-President, if present, 
pips oe or, in the absence of both of them, one of the 
of the members of the Council, elected by the members 
Council. 5 
present at the meeting, presides. In the case 
of an equality of votes at any meeting, the person presiding 
has a second or casting vote. Any act done at a meeting 
of the Council in the absence of the Secretary of State 
requires his written approval for its validity. 

If there is a ditference of opinion on any question at any. 
meeting of the Council at which the Secretary of State is. . 
present, his decision is final except in those cases where 
the concurrence of a majority of votes is express] quired 
by the Act.+ In case of such difference of opinion.the 
Secretary of State may require his opinion and his reafens 
for it to be recordéd in the minutes of the proceedings, and 
any member of the Council, who has been present at the 
meeting, may also require his opinion and his reasons for 
it to be similarly recorded. 


2 Section 6 of the Act. ? Section 8 of the Act. 
* Section 7 of the Act. * Section 9 of the Act. 
= SMPs 
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For the more convenient transaction of business the 
Secretary of State is empowered to constitute 
Committees of the Council of India, and to direct 
Council. - What departments of business are to be under 

those Committees and how the business of the 
Secretary of State in Council or of the Council of India is 
to be transacted. Any order made or any act done in 
accordance with such direction is to be treated as being an 


order of the Secretary of State in Counci!.1 To these 


‘Committees matters connected with the various branches 
of administration are referred before being finally placed 
before the Secretary of State in Council.” 
The Secretary of State in Council prescribes the 
procedure for correspondence between the 
Carespoo Secretary of State and the Governor-General in 
oe will the Council or any local Government in India.% 
Secretary of Before the Reforms every order or communi- 
— cation proposed to be sent to India had to be 
submitted to a meeting of the Council, or to be 
placed on the Table of the Council Room for seven days 
prior to its issue for the perusal of the members of the 
‘Council, unless it dealt with a‘ secret’ matter or the action 
proposed to be taken was, in the opinion of the Secretary 
of State, ‘urgently’ required. The present simpler mode 


of conduct of correspondence with India was recommended © 





by the Crewe Committee.* The reasons for the change — 


suggested were thus stated by the Committee :—‘ Our 


second suggestion is that the Secretary of State should 
regulate by executive orders the mode ot conduct’ of 


~ correspondence between the India Office and the Govern- 


ment of India and Local»Governments. The issue of 


1 Section 10 of the Act. 
® The Fitth Decennial Report, pp. 51-52. 
* Section 11 of the Act. 


* See para. 27 of the Committee’s Report. ie “gee 





orders and communications has hitherto been regulated by 


~~ 
the somewhat meticulous procedure prescribed by the Act 


of 1858 ; and we do not think we need justify our proposal) 


to liberate the India Office from the restrictions imposed 
by a bygone age and to place it on the same footing as 
other Government Departments in this respect.’ 
If any order is sent to India directing the actual 
commencement of hostilities by His Majesty’s 
Hg dora forces in India, the fact must be, unless the 
ment asto order has in the meantime been revoked or 4 
rein suspended, brought to the notice of both Houses 
hostitities. of Parliament within three months of the issue 
of the order, or, if Parliament is not sitting at 
the expiration of those three months, then within one 
month after the next meeting of Parliament.‘ This 
provision enables Parliament to have an ‘ early opportunity 
| of caJling upon the Government for explanation of the 
causes which had led to such orders.’ * 
In the course of his speech on the (third) Government of 
* India Bill, 1858, the Ear] of Derby stated * that, 
mares , although it was expedient that the business (of 
of India. the government of India) should be conducted 
by a high Ministerial officer . . . who should, 
like the holders of other offices in the Government, be 
appointed by the Crown and be responsible to Parliament, 
‘yet, inasmuch as it was impossible to conceive that any 
person so appointed would have sufficient knowledge and’ 
‘experience to discharge duties so various and so coffipli- 
cated as those connected with the administration of all the © 
different provinces of India, it was necessary for the good ~ 
government of India, to associate with the Minister a 


“4 Section 15 of the Act, 
2 See Viscount Palmerston’s speech on the Government of India. 
. Bill, 1858.—P. Mukherji’s Constitutional Documents, vol. i, p. 157. 
\ ® See P! Mukherji’s Constetutional Documents, vol. i, p. 167. 
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Council, more or less numerous, by whom he might be | 
“. assisted and advised. Thus the Council of India “was. 
ated not to be, to quote the Earl of Derby again,! a” 
screen between the Minister and Parliament as the Court of 
Directors might have been, but to give the Minister advice 
which, on his own responsibility, he would be at liberty 
either to accept or reject. In order to achieve this object 
it was provided by the Act of 1858 that the major part bow 
of the appointed and of the elected members of the Council — 
* should be persons who had served or resided in India for 
~ not less than ten years, and, with certain excepgions, who 
had not left India more than ten years before’the date of 
their appointment.* And it was further provided by the 
same Act that future appointments or elections should be 
‘so made that nine at least of the members of the Council 
should possess those qualifications. Though the Council 
was established primarily with the object of ‘providing a¥ 
Minister of the Crown, usually without personal knowledge 
cof India, with experienced advice upon Indian question 
yet it was given a special function, which was pain | 
intended, according to the Crewe Committee,* ‘ to actias a 
counterpoise to centralization of powers in the haa ar 
he Secretary of State or instance, ‘no grant or 
ppropriation of any part of the revenues of India’ could % 
be made under the Act of 1858 ‘ without the concurren 
of a majority of votes at a meeting of the Council 
Similarly, a few other specified matters could not 
decided without the vote of a majority in Council. This i 
the case even now, subject, of course, to the provisions of 


f, 
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a 
1 See P. Mukherii’s Constitutional Documents, vol. i, p. 168. * 
2Section 10 of the Act of 1858.—Mukherji’s Constitutional 
Documents, vol. i, p. 137. 
3 Jbid. 
* Para. 11 of its Report. 
5 This is the case even now, subject, of course, to the provisions 
the Government of India Actand the Rules made thereunder. 
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the Government of India Act and the Rules made ~ 
, thereunder. But still the Council has been in the main_am 


ential consultative body since its creation. It has had qa 
ower of initiativ ) 
* The majority of the members of the Crewe Committee 
recommended in their Report the abolition of 
The Crewe , : SE haa eee 
Committee the Council of India and the creation in its place 
, of a statutory Advisory Committee to which the in 
‘ Sécretary of State might refer such matters as 
he might determine for its advice and assistance.! They | " 
were of opinion that there was no constitutional function ~ 
of the Secretary of State in Council which, under the new 
conditions, could not equally well be discharged by the Secre- 
Pr, tary of State.* Professor A, Berriedale Keith, 
| Keith's who was a member of the Committee, stated in 
views about his Minority Report’ that he was opposed both 
il ent to the continued existence of the Council of ni 
and to the substitution for it of a statutory Advisory! | 
Committee as recommended by the majority of his} , 
i Olleagues. As regards the Council of India he held that 
the composition of the Council as representing Indian 
official experience at once qualified and tempted it to 
improve in detail, and in a sense to do over again, work 
already done in India.* Though fully conscious of the 
ful service rendered by the Council in the past, he was, 
ever, of opinion that_the conservatism natural to retired 
icials had acted sometimes as a barrier in 


acted sometimes as a barrier in the way og 
eful reform,’ Besides, the natural tendency to delay in 


the action of the Government of India had been injuriously 


* 
















® * Paras. 20 and 23 of the Majority Report. 

2 Para. 21, ibid, 

® Minority Report by Professor A. B. Keith on the terms of 
reference to the Committee on the Home Administration of Indian 


Affairs. 
* Para. 31 of the Report by Professor Keith. . 
* Ibid. ; , 





fostered by the aeinds of the India. Office fader < Come 
system of procedure.! And lastly, he pointed out from™ 


tm the evidence of Mr. Austen. Chamberlain, the tendency of 


Government of India in minor matters,? In the absences 
ie papeeeneer et oper ah prove its utility 
by suggesting improvements on the proposals of the. 
Government of India, it would, he hoped, become the rile 
for the Secretary of State to refrain from interference save ° 
when he was satisfied that some real principle was involved, 
in which event his intervention would carry all the more 
weight because his authority was not frittered .away by 
interference in lesser matters.* As the Montagu-Chelmsford¢ 
Scheme imposed on the Secretary of State a process” process of 
progressive abnegation of his power of superintendence, 
rovernment of ndia, the 
abolition of the instrument by which in the past a close ain 
, detailed control and revision had been exercised in respect | 
of Indian affairs was in his opinion requisite as a necessary 
preliminary to, and a conclusive manifestation of ‘the 
purpose of His Majesty’s ministers to secure, the gradual 
realization of responsible Government in British India, 4 2% 







1 Para, 31 of the Report by Professor Keith, 3 
® Para. 34 of Prof. Keith’s Report. > 
The Council, says Mr. Ramsay Macdonald, ‘ has not only to. 
consulted, it has to agree. The awkwardness of the situation w 
’ would be created if the Secretary (of State) forced his desires in ‘ 
teeth of the opposition of his Council, even when he has constitu’ 
authority for doing so, » Timits his_authority in practice more than it 
is limited by law. . . js action is limited by a Council whic 
more of the nature of a body of civil servants, but which has the 
e. wert in the most essential matters of government to hamper the 
bie Secoiary of State in doing what he thinks he ought to do: And 
| -* this Council is non-representative ; it acts of its own untrammelled 
will; it is not directly responsible to Parliament. This constitutional | 
a anomaly could not have existed fora generation if Parliament <7 
; taken an active interest in Indian affairs’.--Zhe Government of 
* India, pp. 47 and 48, 
8 Para. 34 of Professor Keith’s Report. x: 4 
* Para. 31, ibid. Re a 
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As regards the Advisory Committee, he said that the argu- 
ments adduced by the majority of his colleagues in favour 
of its creation did not appeaito him capable of carrying 
cpnviction.!. Under the reform scheme he had no hesitation 
in holding * that in the performance of his diminishing 
duties the Secretary of State should be able to obtain all 

e aid he would require primarily from the permanent 
a of his department and from expert sources such as the 
brokers of the India Office and the Bank of England. - In 
matters in which further advice was deemed necessary, e.g., 
currency questions or other issues involving special 
knowledge, he would have recourse to Committees appoin- 
ged ad hoc. » 

The late Mr. Bhupendranath Basu, another member of 

the’ Committee, was also in favour of the 

“ea abolition of the Council of India. He expressed 

-jnath Basu’s himself in a separate note appended to the 
|the Counc Majority Report as follows *% :—‘ As regards the 

- abolition of the Council of the Secretary of 

State, I agree with the majority report though not quite 


cade: ot 


= 
4 


for the same reasons. My reasons are, firstly, that the a) 


abolition of the Council will naturally result in the Secretary 
of State leaving things more and more to the Government 
of India, and interfering only in matters of Imperial, 
concern, and, secondly, it will thus throw a much _ greater 
wresponsibility on the Government of India, which in its 
‘own interests will have to share it with the representatives 
of the people, apart from any question of statutory obliga- 
tion. We shallthus bring about greater co-operation and. 
responsible association between the Government and the | 
people, and greater reliance upon their conjoint action, and 


1 Para. 34 of Professor Keith's Report. 

? Para. 33, ibid. 

® Note by Mr. Bhupendranath Basu on the Report of the Committee 
on the Home Administration of Indian Affairs, para. 8. 
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pave the way to the attainment of sélf-government in India : 
without much dislocation of machinery.’ He was also 
‘ opposed to an Advisory Committee with no responsibility 
and no statutory functions.’ Such a Committee would 
retain, according to him, the demerits of the present system, — 
and would lose some, if not most, of its merits.! Nea 
: ‘A habit,’ says Mr. Ramsay Macdonald,? ‘has more ~ 
E influence upon an Englishman than a reason > i” 
— In spite of these weighty opinions * in favour of — 
Committee the abolition of the Council of India, the Joint 
—— Select Committee recommended its continued 
existence. ‘The Committee are not in’ favour 
of the abolition of the Council of India. They, think that,» 
at any rate for some time to come, it will be absolutely 
necessary that the Secretary of State should be advised by 
persons of Indian expérience, and they are convinced that, 4 
if no such Council existed, the Secretary of State would » 
have to form an informal one if not a formal one. There- — 
fore, they think it much better to continue a body which , 
has all the advantages behind it of tradition and authority, 
although they would not debar the readjustment of its 
work so as to make it possible to introdue® what is known 
as the portfolio syste They think, Also, that its constitus. 
‘Hon Tiny advantageously be modified by the introduction 
“, of more Indians into it and by shortening of the period. of 
the service upon it, in order to ensure a continuous flow of ~ 
fresh experience from India and to relieve Indian members. 
from the necessity of spending so long a period as seven 
years in England.’ * 


oS ata 


2 Paras. 9-13 of Mr. Basu's Note. 
® The Government of India, p. 45. 
3 Both the Indian National Congress and the All-India Muslim 
League demanded the abolition of the Council of India in their 
b. Joint Scheme of Indian Reforms adopted in their respective sessions 
held at Lucknow in 1916. 4 
© #The Joint Select Committee’s Report on Clause 31 of the/™ 
' Government of India Bill. — : a 
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Whatever justification there might have been for the — 

creation of the Council of India in 1858, and | 

oe whatever justification there may be for its — 

' expenditure retention even under the Reforms Scheme, its | 

,. indefinite continuance cannot be supported. Itv 

has_ stood in the way of useful reform in the ~ 

Poast. It_has_ not always—exercised-with scrupulous care 4 
and attention its so-called |_power_of financial veto with 


q 
‘| 
7 


regard to_ the expenditure of the Indian revenues. As 
Professor Keith says in his Minority Report, ‘it is admitted | 
that the evidence shows that, in matters decided by the 
British Cabinet, the Council of India in the past has felt 
bound to defer to the superior moral authority of that - 
body, and has pro /anto abnegated the unfettered use of. 
the powers conferred by the Government of India Act, 
1915 (section 21) ; minor instances such as the charging to 
India of the cost of a ball in honour of the Sultan of 
Turkey suggest that, even in matters not of Cabinet 
importance, the scrutiny of the Couacil has fallen short of 
any high standard of care for Indian interests.’! Chesices, 
the position of the Council has sometimes made if@ifficult 
for it to exercige effective control over the expenditure of 
tthe Indian revenves) As Sir John Strachey, himself a | 
member of the Courfcil for ten years, says,” ‘ the powers 
_*. .. given to the Council in controlling expenditure are, 
however, far from being as great as at first sight they seem 
to be, for they canonly be exercised in regard to the 
ordinary business of the administration. Orders involving 


4 In the Majority Report we also find :— 

‘ The Council (of India) are by law ina position to obstruct 
his (i.e. the Secretary of State’s) policy, or indeed the policy of His | 
Majesty’s Government, by interposing their financial veto if Indian | 
revenues are affected; but in practice they have echeoweter 3 ae 
supremacy of the Imperial Executive by accepting proposals co 
municated Ste yn as decisions = oo Ministry, in so far as hel 

a regs ra issues. on which they are legally competent 
Lo de.’—-para. 12, *See his /ndia Ged ed.), p 68 re. a 
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_ large expenditure may be given by the Secretary of State 
without either the consent or the knowledge of the 
Council.’ Whatever may have been the real character 
of the control which the Council has hitherto exercised, or 
has been allowed to exercise, over the expenditure of the 
evenues of India, we believe we are correct in stating 
that, now, since increased financial powers have been 
conferred upon the Indian.legislative bodies and since those4. 
powers will be further increased in the immediate fatal 
‘the usefulness of the Council as a body keeping Indi . 
expenditures within legitimate limits must be of rapidly 
diminishing importance. The duty of safeguarding 
Indian interests in financial matters should rest with the 

4 Government of India and the Indian Legislature. 
peng The ( Council seems to us to be an anachronism 
anachro- at present, the sooner got rid of, the better for 
am. the government of India. Now that Dominion 
status has been promised to India, it should be abolished 
as soon as possible. Let us hope that the day is not 
far distant when the duties and responsibilities of the 
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1* But this (financial) check’, wrote Sir George Chesney, ‘is. 
practically rendered nugatory by the power given to the Secretary 
of State to deal with business alone in the Secret Department... . 
And thus while the sanction of the majority of that body is 
required to the granting of a gratuity or a pension of a few 
| shillings a year recommended by the Government of India on behalf 
+ of some humble applicant, a Secretary of State may order, and nas. 
~ ordered, military operations to be undertaken by the Government 
‘of India, involving an expenditure of millions of money, not only 

without the sanction, but without even the cognizance of his Council. ” 
—Indian Polity, pp. 371-72. 
i *The Council, according to Mr. Ramsay Matdonald, ‘is a 
' cumbersome machine of check and counter-check if it has any use at 
all. It destroys real Parliamentary interest without giving Indian 
control or expert political advice. ... Itis mot government or 
advice by theexpert, but by the official. It isan adjunct to 
“bureaucracy, not to Indian opinion. It is a Civil Service imposed as. 
check upon a Legislature, and it becomes more and more 
tnomalous as representative institutions in India are establishe@ / 
d broadened.’— Zhe Coneemmeias India, p 
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». Secretary of State for India will become the same as those’ ~ 
of the Secretary of State for Dominion Affairs and that he 
will occupy the same position in relation to the Government 
of India as the latter does in relation to the Government of 
a Dominion. He will then be assisted, as the Secretary» 
for Dominion Affairs now is, only by his Parliamentary and 
permanent Under-Secretaries, and by a staff of subordinate 

officials. 

Bre establishment of the Secretary of State in Council 
: iat is commonly known as the India Office. It was 
Olficeand Otiginally created by the Act of 1858. The 
itserganiza- officers on the Home establishment both of the 
ae East India Company and of the Board of 
Control formed the establishment of the first Secretary of 
State in Council.t~ He’ was authorized by the Act to 
submit, within six months of its commencement, a scheme 
for his permanent establishment. As has been stated 
before, the Secretary of State has two Under-Secretaries, 
one of whom is permanent and the other Parliamentary. 
Some of his minor duties are delegated to these officers. 
There is, besides, an Assistant Under-Secretary who is 
also the Clerk of the Council.? There are in the India 
Office now small departments * dealing with (1) Finance, 
(2) Military affairs, (3) Political and ‘Secret’ matters, 
(4) Judicial and Public matters, (5) Revenue and Statistics, 
and (6) Public Works. Some of its previous functions 
have been transferred to the High Commissioner for India, 
For each department in the Office there are a Secretary 
and an Assistant Secretary, with a staff of clerks.5 All 


2Section 15 of the Act of 1858—vide Zhe /ndian Constitulion a 
by A. R. Iyengar. Appendix III. 
® Ibid 


id. } 

°* Imperial Gazetteer of india, vol. iv, p. 39. 
There is also a Deputy Under-Seeretary now. Pie: 

* Whitehali by C. Delisle Burns, p. 29. ‘ i 

| 5 Imperial Gazeticer of India, iv, p. 39. oe 
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- appointments to the India Office are made by the Secretary 
of State in Council ; but ‘junior situations’ in it must be 
filled in accordance with rules relating to appointments to 
similar situations in the Home Civil Service. No addition 
thay be made to the establishment of the Secretary of 
State in Council, or to the salaries of the persons on it, 
except by an order of the Crown in Council, to be laid’ 
before both Houses of Parliament within fourteen days of 


< its issue, or if Parliament is not sitting at that time, ther 


within fourteen days after the next meeting of Parliament.” 
The Secretary of State in Council may remove, however, 
any officer or servant belonging to his establishment. The 
Crown may, by warrant under the Royal Sign Manual, ~ 
countersigned by the Chancellor of the Exchequer, grant 
to any officer in the India Office such compensation, 
superannuation or retiring allowance, or to his legal 
personal representative such gratuity, as may respectively 
be ed sons on the establishment of any Secretary 
of State, or to the personal representatives of such persons, * 
may be made in this connection of another 
ial ah cer who does not exactly belong to the 
Indian establishment of the Secretary of State in 
accounts in Council, but whose functions are too important 
the United . F 
Kingdom. t© be ignored--we mean the auditor of the 
accounts of: the Secretary of State in Council. 
He is appointed by the Crown by warrant under the Royal 
Sign Manual, countersigned by the Chancellor of the 
Exchequer, and holds office during good behaviour.* He 
is empowered to appoint and remove his assistants. He 
examines and audits ‘the accounts of the receipt, expendi-. 






~ ture and disposal in the United Kingdom of all money, 


R _ stores and property applicable for the purposes of the 


4 Section 17 of the Government of India Act. 
2 [bi ® Section 18 of the Act. 
* Section 27, ibid. ‘ ; }! 


rocked 





.and lay before him all such accounts, accompanied by 
proper vouchers, and submit to his inspection all books, — 
*papers and writings having relation thereto. He may — 
examine any such officer, being in the United Kingdom, in — 
relation to such accounts, and may for that purpose requires | 
his presence before him. He must report to the Secretary _ 
of State insCouncil his approval or disapproval of those s 
accounts with such remarks in relation thereto as he thinks — 
fit; and he must specially note in his reports if any money © 




















to purposes other than those to which they are applicable.* 7 
Moreover, he must specify therein any defects, inaccuracies — 
or irregularities which may appear in those accounts, or in 
the authorities, vouchers or documents relating thereto.* e 
Finally, he must lay all his reports before both Houses of 
Parliament, with the accounts of the veut which they 4 
relate.* st 
The auditor and his assistants are paid such salaries out 
} of the revenues of India or out of moneys orig by 
Parliament as the Crown, by warrant counteriigned by the 
Chancellor of the Exchequer, may direct. Besides, they 
are, in respect of superannuation or retiring allowance or 
gratuity, in the same position as if they were on the _ 
establishment of the Secretary of State in Council.® 
Another important functionary closely connected with 
the Government of India in England is the High _ 
High Com- Commissioner for India. The appointment of a ~~ 
for India. | High Commissioner for India was provided for 
: in the Act of 1919 in pursuance of a recommenda- 
tion made by the Committee on the Home Administration ~ 


1 Section 27 of the Act. ® (bid. 
9 hid. * lbid. 


5 Ibid. @ ® bid. 
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of Indian Affairs. The Committee stated:! ‘We are 
satisfied that the time has come for a demarcation between 


the agency work of the India Office and its political and. 


administrative functions, and that the step would commend 
itself to all classes of opinion in India as marking a stage 
towards full Dominion status. Accordingly, we recommend 
wthat preliminary action should be taken with a view to the 
transfer of all agency work to a High Commissioner for 
or some similar Indian Governmental representative 
padon. ne suggest that, in the first instance, com- 


India with the object of transferring to the direct control 
of that Government the Stores Department and also the 
Accountant-General's Department (subject to any necessary 
reservations, including the retention of work connected 
with -higher finance), and that the Government of India 
should at the same time be invited to make suggestions for 
the transfer to their control of any other agency business, 
such as that transacted by the Indian Students Department.’ 
It has accordingly been provided by Section 29A of the 
Government of India Act that the Crown may by Order in 
Council make provision for the appointment of a High 
Commissioner for India in the United Kingdom, and for 
the pay, pension, powers, duties and conditions of employ- 
ment of the High Commissioner and of his assistants; 
and that the Order may further provide for delegating to 
the ‘High Commissioner any of the powers previously 
exercised by the Secretary of State or the Secretary of 
State in Council in relation to making contracts, and 
may prescribe the conditions under which he must act on 
behalf of the Governor-General in Comeil or any local 
Government. 

An Order of the Crown in Council, dated August 13th, 


* Para. 29 of the Majority Report. 
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1920, has since been published.! Under it the Governor- 
General_in Council may from time to time 


appoint, with the approval of the Secretary of* y 
State in Council, some “some person to be High 
Commissioner for India in the United Kingdom, and 
may with the like sanction remove or suspend any 
such person and appoint another in his place. The High 
Commissioner is to hold office for five years and is eligible 
for reappointment. The Governor-General in Council 
grant him leave of absence at any time and appoint s 
person to actin his place during his absence. He is to‘ 
receive a salary of three thousand pounds a year payable 
out of the revenues of India. He is not to be entitled to 
any pension in respect of his services as High Commissioner. 
But if a person in the Civil Service of the Crown in India is 
appointed High Commissioner, he may reckon his period 
of service as High Commissioner for the purpose of earn- 
ing any pension to which he is ordinarily entitled as a a4 
member of the Civil Service. In the exercise of his powers 
and performance of his duties he will be subject to the 
direction and control of the Governor-General in Council. 
Subject to the provisions of the Government of India 

Act, the High Commissioner must— 

(1) act as agent of the Governor-General in 
Council in the United Kingdom; 

(2) act on behalf of local Governments in India for 
such purposes and in such cases as the Governor-General 
in Council may prescribe; and 

(3) conduct such business relating to the Government 
of India hitherto conducted in the office of the Secretary of 
State in Council, as may be assigned to him by the Secre- 
tary of State in Council. 

He is empowered to make and sign, and if necessary seal, 


His appoint- 
ment. 






* See The Gazette of India, Qgtober 2, 1920, pp. 1881-82. 
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contracts in the name and on behalf of the Secretary, 


of State in Council. He can appoint his own appiscants| 

nts of the 
Secretary of State in Council accounts of the receipt, 
expenditure and disposal in the United Kingdom of all 
money, stores and property by him, accompanied by proper 
vouchers, and submit to the auditor all necessary papers. 
having relation thereto; and he must, as soon as may be, 


transmit to the Governor-General in Council a copy of the 
report of the auditor on those accounts. 


Action was taken under the Order shortly after its 
publication. On October 1, 1920, the Stores Department, 
the Indian Students Department and certain minor matters 
were transferred from the India Office to the High Com- 
missioner.’ Further transfers of work were made on 





April 1, 1921, and on April 1, 1922, But the whole of the. 


agency work of the India Office has not yet been transferred” 
to the High Commissioner.? We may mention here that. 


the late Sir William Meyer was appointed the first High 
Commissioner for India with effect from October 1, 1920. 
He was succeeded by Sir Dadiba Dalal of Bombay. As 
we are writing these pages, the latter’s resignation of the 
office of High Commissioner has been announced.* 
Ever since 1858 till the Reforms Scheme came into 
operation, the salaries of the Secretary of State 
—. for India, of his Under-Secretaries and of ‘the 
Administra- members of his Council had been paid out of 
ove heh sny the revenues of India.5 Similarly, the cost of 
the India Office had been paid out of the Indian 
revenues with this difference only that, in pursuance of a 


/* Report of the Indian Retrenchment Committee, 1922-23, p. 21. 
~ 2 Joid. * Jbid., p. 225. 

*Mr, A. C. Chatterjee, I.C.S., c.1.e., has since been appoint- 
ed High Commissioner. He was a member of the Veeeenp 
Executive Council at the time of his appointment to the office. ~ 

5 The salaries of the Secretary. of State, the Parliamentary Undet- 
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> mmendation of the Welby Commission (1895-1900), 

' the British Treasury had latterly contributed £40,000! 
-a@ year towards it. The inequity of this arrangement 
becomes obvious when we remember that the salary of the 
Colonial Secretary and the cost of his establishment have 
all along been paid by England. The authors of the Joint 
Report recommended that the Secretary of State’s salary,” 
liké that of all other Ministers of the Crown, should be 4 
defrayed from the Home revenues and voted annually by 
Parliament. ¥ "TRE Will Gnable,” they stated, any ieee 

questions of Indian administration to be discuss- _ 
The Joint , 7. 
Report on © by the House of Commons in Committee_of 
the question Supply. On previous occasions when this. 
of cost. ‘ 
proposal has been made it has encountered the 

objection that it would result in matters of Indian. adminis- 

\ tration being tréated as party questions. Without entering | 

f into speculations as to the future of parties in Parliament 
we do not see why this result would follow from such a 
debate more than from the existing debate on the budget. 
....' ‘It might be thought to follow,’ they continued,* 
“that the whole charges of the India Office establishment 
should similarly be transferred to the Home Exchequer ; but 
this matter is complicated by a series of past transactions, 





Secretary and the permanent Under-Secretary are and have been in 
the past, £5,000, £1,500 and £2,000 a year respectively. In addition 
| to-his salary, the Secretary of State occupies, free of rent, the India 
Office building which has been built and maintained out of the 
‘revenues of India and for the repairs of which the Government 
of India has topay.... (Vide Mr. Purshotamdas Thakurdas's 
“Supplementary Note on India Office Expenditure,’ para. 13; 
Report of the Indian Retrenchment Committee, p. 230 ) 

1 This. contribution used to be made indirectly through some 
adjustments between the India Office and the Treasury in respect of 
certain divisible charges.—See Legislative Assembly Debates, January 
16, 1923, vol. iii, No. 17, pp. 1078-79; see atso the Inchcape — 
Committee’s Report, p. 239. For the Welby Commission see page + 


® Montagu-Chelmsford Report, para. 294, 
\ * Ibid. Ee * Ibid. 


i = 
> ie ee re s ae 


FEEL IRO ERE FE 7 Pew PEE Re - SS AYeg TERT 


236 THE iNDiAN CONSTITUTION 


and by the amount of agency work which the Indiay 
Office does on behalf of the Government of India; and we 
advise that our proposed committee upon the India Office 
‘organization should examine it and, taking these factors 
into consideration, determine which of the various India 
Office charges should be so transferred, and which can 
legitimately be retained as a burden on Indian revenues.’ 
In accordance with this recommendation the Créwe 
; Committee considered the cuestion of the inci- 
Bardon dence of the cost of Home Administration as 
views on between the Indian revenues and the British 
naeaneee: Exchequer. The majority of the members of 


. the Committee stated in their Report as follows! :— 


uf 


‘ We understand that it is the intention of His Majesty’s 
Government that the salary of the Secretary of State 
should, like that of all other Ministers of the ‘Crown, be | 
defrayed from Home revenues and voted annually by 
Parliament. Our main principles have already led us to 
distinguish the political and administrative duties of the 
Secretary of State, acting as a Minister, from the agency 
business conducted by the India Office on behalf of the 
Indian authorities. It appears to follow as a genéral 
conclusion that the charges incidental to the former should 
be met from British revenues. They form a normal 
part of the cost of Imperial administration, and should in 
equity be treated similarly to other charges of the same 
nature. ... Charges on account of agency work would 
naturally continue to be borne by India, in whose “interests 
they are incurred. The exact apportionment is clearly a 
matter of technical detail which is best left for settlement 
between the India Office and the Treasury. The principle 
that we would lay down is that, in addition to the salary of 
the Secretary ‘of State, there should be placed on the 


» Majority Report, para. 32. 
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ee 


Estimates (a) the salaries and expenses (and ultimately 
} nsions) of all officials and other persons engaged in the 
political and administrative work of the Office, as distinct 
from agency work; (4) a proportionate share, determined 
with regard to the distinction laid down in head (a), of the 
cost of maintenance of the India Office; the exact sum 
payable under heads (a) and (4) to be determined by 
agreement between the Secretary of State and the Lords. 
Commissioners of the Treasury from time to time. Any 
arrangement made under this scheme would supersede the 
adjustment agreed to between the India Office and the 
Treasury as a result of the recommendations of the Royal 
Commission on Indian Expenditure, over which Lord ~%w 
Welby presided. The India Office building and site and 
other similar property paid for in the past by Indian 
Sia Couns and now held by the Secretary of State for India 


= 


in Council, would continue to be Indian property.’ 

The Joint Select Committee also recommended tha 
all charges of the India Office, not being ‘agency’\ 7 
charges, should be paid out of moneys to be provided by 
Parliament. 

As a consequence of all these recommendations it has 
‘ been provided by the Government of India Act 
The present that ‘the salary of the Secretary of State shad/ 
i be paid out of moneys provided by Parlianient., 

and the salaries is Under-Secretaries and any 
other expenses of his department may be paid out of the 
revenues of India or out of moneyS provided by Parlia- 
ment;’! and that the salaries and allowances (where 
granted) of the members of the Council of India * may be 
paid out of the revenues of India or out of moneys provided 
by Parliament.’ * 


Se Section 2 (3) of the Act. The expressions ‘shall’ and ‘ may” 
should be noted. 
? Section 3 (8) of the Act. 
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A departmental Committee, on which the British sie 
sury was represented, was appointed to go into the details = 
ofthe apportionment of the India Office charges. It ' 
recommended? that ‘for a period of five years from 
1st April 1920, the Treasury should make to the India Office 
an annual lump sum contribution, which would remain — 
constant for that period and the amount of which would be” 
equivalent to that part of the total estimated cost of the. 
India Office for 1920-21 (less the salaries of the Secretary 
of State and the Parliamentary Under-Secretary of State) 
which is attributable to the political and administrative 
work of the India Office.’ The present arrangement? is as 

wtollows :—The salaries of the Secretary of State and of his 
Parliamentary Under-Secretary are paid out of the British 
‘revenues and a gfant-in-aid in respect of the India Office is 
made by the Treasury. The grant-in-aid for 1920-21 was 
first fixed at £72,000 on the basis of the 1920-21 estimates ;9 
‘but later in the year, on the basis of a revised estimate 
submitted by the India Office, it was fixed at £136,000*- 
per annum for the period 1920-21 to 1924-25.’ Subse- 
«quently, it was decided by the Secretary of State in Council 
in 1921-22 that the amount of this annual contribution by 
the Treasury should be reduced to £113,500 5 a year with 
effect from 1922-23. The object of this reduction was to 
















‘See Report of the Indian Retrenchment Committee, p. 223 ot biciad 
See also p. 221, tbid. 

* Jbid., pp. 212-13, and also p. 224. 

2"The Hon’ble Mr. (now Sir) Purshotamdas Thakurdas says in 
his Supplementary Note on this question as follows :— 

‘Provision for 1920-21 was made for a grant-in-aid of 472,000, 
the latter figure being the agreed proportion of the actual expenditure 
sage hg oo Home Accounts of the Government of India (1919=20).’ 

PD iphis amount does not include the indirect contribution of 
440,000 a year’ by the Treasury, referred to on page 235 ante 
See Sir Basil Blackett'’s statement ; Gant) Assembly. Debates, 
January 16, 1923, vel. iii, No. 17, p. 1079. 

. * This amount is exclusive of the indirect contribution of £40, 
a year, referred to in the previous foot-note. /érd. i“ 
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e to the Treasury a proportionate share of certain 

“economies anticipated in the estimates for 1922-23 and the 

lowing two years ‘as a result of a reduction in the 
: of ** bonus ’’ due to the fall in the cost of living.’ 

The Indian Retrenchment Committee! stated that this 
teduction had not taken fully into account the reorgani- 
he “elect. zation of the establishments then contemplated 

in the India Office on the lines laid down for the 
administrative offices of the British Government. It had 
‘ascertained that, if allowance had been made for this, the 
grant-in-aid would have been fixed at a sum of £122,000, 
representing a saving of £8,500 to Indian revenues. It 
had however no doubt that the Treasury would agree to 
‘the revision in the same way that they «had accepted the 
reduced contribution offered by the Indi& Office as stated 
above. But no such revision seems to have been necessary, 
as the provisional estimate of the India Office expenditure 
for 1923-24 showed, according to Sir Basil Blackett * 
(Finance Member), a reduction*® of £20,000 in the above 
» figure (i.e. £122,000) and as further reduction was antici- 
‘pated in the estimates for 1924-25. We may however note 
here that the whole question of the apportionment of the 
cost of Home administration will be reconsidered at the end 
of 1924-25. 

i 

* See p. 213 of its Report. . 

_ 8 Legislative Assembly Debates, January 16, 1923, vol. iii, No. 17, 
PS This, together with the anticipated further reduction in 1924-25, 


Tally re the deficiency in the Treasury contribution for 1922-23 to be 
ily recouped. /did. 
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THE ‘ HOME’ GOVERNMENT—POWERS! OF THE 
SECRETARY OF STATE. 


Pre-Reforms relations between the Home Government and the 
Governments 1n India—Sir John Strachey’s views on the same— 
The Joint Report on the same question—The present position» 
The Secretary of State’s control over Transferred subjects—His 
controleover central and Reserved subjects—The Home Government 
and the fiscal policy of India—Power of the Secretary of State to 
sell, mortgage and buy property—Rights and liabilities of, the 
Secretary of State in Council—Indian revenue accounts td” be 
annually laid before Parliament—Imperial interference in Dominion 
legislation and administration. 


The Secretary of State for India has, ever under the. 
Reforms Scheme, very extensive powers in 
Pre-Reforms relation to the adminjstration of India. These 


relations 
artly from_the Government 






between the POWers are derived 


ee, of India Act and ‘partly from his position_as a 
peoiy uy member of the British Cabinet. Some of these 
ar powers he exercises alone and some’ in concert 
India. with his Council. As a member of the Imperial 


Executive and as Parliament's responsible 
Minister in respect of the administration of Indian affairs, 
he holds even now a specially dignified and influential 
position in the government of our country. Before the 
Reforms, though wide powers had been delegated to the 
authorities in India as a matter of expediency, the ultimate 


“authority was retained by the Secretary of State in 


& 


Council as the head of the administrative system of British 
India. As the Crewe Committee said,? ‘the Secretary 


* See also in this connection Be. post. . . 


? Majority Report, para. 12. ‘ 
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of State in Council represented in fact the supreme e 
-of expert control at the higher end of the cl 
official administration.’ According to the ‘R 
Indian Constitutional Reforms,’ all projects for legi t 
whether in the Indian or provincial legislatures, had to t 
sent to the Secretary of State for approval in principk 
Before him were laid all variations in taxation or other 
. measures materially affecting the revenues and in particular 
the custom$; any measures affecting the currency operation | i 
or debt; and, generally speaking, any proposals whi 
would involve questions of policy or which would raise _ 
important administrative issues or would involve large or 
novel expenditure. ‘To set out all the Secretary of State’s 
specific powers,’ wrote * the authors of the Report, ‘ would 
be a long task: but we may mention the construction of. 4 
public works and railways; the creation of new appoint- 
ments of a certain value, the raising of the pay of others, or # 
the revision of establishments beyond a certain sum; 
grants to local Governments, or loans to Native States; 
large charges for ceremonial or grants of substantial 
political pensions; large grants for religious or charitable 
purposes; mining leases and other similai concessions ; 
and additions to the military expenditure, as classes of 
public business in respect of which he has felt bound to 
Place close restrictions upon the powers of the Governments 
in India.’ He had* the power of giving orders to every 
officer in India, including the Governor-General, and the 
Governor-General in Council was required by law* to pay 
due obedience to all such orders as he might receive from 
the Secretary of State. The constitutional justification for. 


~] 


~~? Montagu-Chelmstord, Report, para. 36. ‘4 
Jbid. See also in this connection the Report of the Royal 
Commission upon Decentralization in India (1909), vol. i, paras. 9 


and 15. Ls 
3 Vide The In Gazetteer of India, vol. iv, p. 36. 4 
* Section 33 Government of India Act, 1915. 4 
Ee Ye 16 ih t 
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* vesting some of these powers in the Stcretary of —.. 


| Waehat, since the Government of India exercised immense — 






popular control over it in India itself, it was right that it 
amenable to Parliament’s responsible Minister who was 


been entrusted to him by Parliament.? 


What the exact nature of the relations between the Home > 


, Government and the Government of India was before= the 
¥ ‘Reforms and to wha@extent the former interfered in the 
2 details: of Indian administration it is difficult for us.to state, 

having no intimate acquaintance with the working of the 

administrative machinery of India. We shall have to depend 
for our enlightenment in respect of this matter upon those 

-who have authority to speak. Sir John Strachey who was 

a member of the Government of India for nearly nine years, 

under five Viceroys, and afterwards a member for ten years 

of the Council of India, wrote on this subject as follows? :— 


‘Itis an error to suppose that the Secretary of State’ 


Sir John is constantly interfering in the ordinary work 

Strachey's Of Indian administration. The description of 

viewsonthe the Home Government given by Mr. J. S. Mill 
same : : ; : 

in thé time of the East India Company is as 

a applicable now as when he wrote :—‘ It is not so much an 

executive as a deliberative body. The Executive Govern- 

ment of India is, and’must be, seated in India itself.. The 

principal function of the Home Government is not to direct 

the details of administration, but to serutinize and revise 


the past acts of the Indian Governments; to lay down 


principles and issue general instructions for their future 
guidance, and to give or refuse sanction to great politi 


measures which are referred home for'approval.” The — 


1 See The Montagu-Chelmstord Report, para. 36 
* India: Its Administration and Progress. pp. 70s and 71, 


a 


should, in matters of importance, be made to feel itself~ 


expected to exercise conscientiously the powers which had . 





Howers over a vast and populus country, and there was no ~ 









action of the Secretary of State is mainly confined to answer- Cs) 

references made to him by the Government in India, and, 

apart from great political or financial questions, the number ‘a 
and nature of those references mainly depend on the 
«character of the Governor-General for the time being. 
Some men in that position like to minimize personal 
tesponsibilities, and to ask for the orders of the Home 
_. Government before taking action. Others prefer to act on 
their own judgment and on that of their councillors. The 

; ty of State initiates almost nothing. . . . So far 

cretary of State is a freet#jgent, the foregoin 

observations require no qualification. He has no dispositi: 

ito interfere needlessly in the details of administration in 
India. Pressure, however, not easy to resist, is sometimes 
‘brought to bear upon him.’ Similar views were expressed 
‘on this question by Sir Valentine Chirol in his famous book 
Indian Unrest. He wrote’:—‘ The Secretary of State 
exercises general guidance and control, but, as Mill laid it 

down no less forcibly, ‘ the Executive Government of India - 
ds and must be seated in India itself,’ Such relations are 

clearly very different from those of principal and _agetit . 
which Mr. Montagu? would apparently wish to substitute 

for them.’ 

Perhaps the most authoritative statement of the pre- 
Reforms relations between the Home Government and 


ie 







Indian Unrest, p. 310. The reader may be referred in this 
connection to Chapter XXVI of that book. The whole of that 
Chapter is of absorbing interest. ; 

‘or Mr. Montagu’s views referred to here, see p. 306 of /ndian 

Unrest by Sir Valentine Chirol. Mr. Montagu stated in the course 
Of one of his speeches in the House of Commons as the Under- 
Secretary of State for India :— 

“Lord Morley and his Council, working through the agency of 

- Lerd Minto, have accomplished much.’ 

3 See in this conuection P, Mukherji’s Constifutional Documents, 
vol, ii, Vide ‘aleoubhe on, pp. xlv-xlvii. 
Government of India by Mr. ere Macdonald, 
a Fi iene i ee 


bok : on | 
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‘the Government of India is to be found in the R 5 
Indian Constitutional Reforms. After ing 
Joint Report the specific powers vested by law in the Secretary 
question. of State or the Secretary of State in Council in 
relation to the administration of this country, 
the authors of the Report write ? :—‘ It has been, of course, 
impossible in practice that the affairs of a vast and remote: 
Asiatic dependency should be administered directly from 
Whitehall; and, as we have seen, large powers and 
Eupepponsibilities have always been left by the Secr 
State to the Government of India and again he 
* Government of India to local Governments. At the same 
time, the Secretary of State’s responsibility to Parliament. 
has set very practical limits to the sera of the delegation ie 
which he can be expected to sanction. <3 
Again, in another part of the Report they say * :—‘ The. 
greater part of the duties of the Secretary of State and his. 
Council consists in the control of the Government of India. ° 
. . Obviously the intensity of control must vary with the 
interest shown by Parliament on whose behalf the Secretary 
-“of State exercises his powers. The relations between 
. Simla and Whitehall] vary also with Uae cerectial soauiicn, 
tendency on occasions to treat Viceroys of Indiaas*‘agents’”’ { 
of the British Government, it is fair to add that there have 
been periods when Vigeroys have almost regarded Secre- 
taries of State as the ena houthpiece of their policy 
in Parliament. Certainly there have been times when the 
power of the Government of India. Tested actually far less 
upon the support of the Cabinet and Parliament than on the 
respect which its reputation for efficiency i ed’. ae 
rs Two things are clear from views quo bove. Left a 
to himself, the Secretary of for India would seldom 


= 


. =) 
1 Montagu-Chelmstord Report, para. 291, om para. 35. 
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¥ hit 
i in the details of Indian administration; and, , 
* secomdly, the extent of the Home interference in Indian ~ 
affairs depended to a large extent upon the personality of 
the Viceroy and the Secretary of State. One thing, 
however, was early! brought home to the authorities in 
India, namely, that the final control and direction of the 
affairs of India rested with the Home Government, and not 
with the authorities appointed and established by the Crown, 
under Parliamentary enactment, in India itself; and tha 
ernment established in India was (from the nature 
of the case) subordinate to the Imperial Government at 
Home; and, further, that the Imperial Government must 
hold in its hands the ultimate power of requiring the 
Governor-General to introduce a measure, and of requiring 
also all the members of his Government to vote for it. 

The position is somewhat different under the Reforms. 
The present Subject to the provisions of the Government of 
position. India Act and the Rules made thereunder, — 

(1) the Secretary of State now ?— 

(a) has and performs all such or the like powers and | 
duties relating to the government or revenues 
of India, and has all such or the like powers® 
over all officers appointed or continued under 
the Act as, if the Government of India Act, 
1858, had not been passed, might or should 
have been exercised — by the East 
India Company, or by the Court of Directors 
or Court of Proprietors of the Company, either 
alone or by the direction or with the sanction 
or approbation ofythe Board of Control, in 


ae. 


? This im ‘principle laid down by the Duke of Argyll, 
Secretary of for India a despatch (dated May 24, 1870) 
caareend to the Governmént of India during the Viceroyalty of 


a Mayo. lyenger’s /ndian Constitution, p. 35, and also 
 Cicttord ord Report, pp. 22-23, 
S Sections 2 (1) and 2.(2) of the Act wd 


at * he a” 7 
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relation to that government or those revél E 
and the officers and servants of that Company, Z 
and also all such powers as might have been 
exercised by the Board of Control alone, and- i 
Ae *() ia particular, may superintend, direct and control} | 
all acts, operations and concerns which relate} | 
to the government or revenues of India, and 
all grants of salaties, gratuities and allowances, 
and all other payments and charges, out of or ed 


Sele 










on the revenues of India; and g 
“e) the_expenditure of the revenues of India, bot ‘ 
British India and elsewhere, meee otros oii b 
the Secretary of State in Council, ad no grant or approg: 
priation of any part of those revenues, or of any othe} iy 
property coming into the possession of the Setretary ‘ 
State in Council by virtue of the Government of India f 
1858, or the Government of India Act, shall be made 
Wejout the concurrence of a majority of votes at a meeting of 
» ¥he Council of India. a 
) The word ‘ may’ in(1) (4) safeguards, to quote Sir Vi 
! Chirol, 2 the rights of the Crown and Parliament in regar 
the administration of India. The phrase ‘ subject to the._.| 
f provisions of the Government of India Act’ has a special 4 
| significance now in view of the fact that large powers, . 
cially financial and legislative; have been conferred upon 
the authorities in India by ‘the ae and the Rules made. — 
hereunder. Nevertheless, under ions 2 (1) and 2 (2)* ~ 
of the Government of India Act, taken with Section 131 


; (1) * of the same = the powers-.of. the Secretary of State 















_ * Section 21 of the Act, 
Be esi )-of the 
= 1)-of the Act 
tit in this ant (ve. the ie of India Act) shalt 
‘any rights veste Majesty, or.any ers 
of State in Council, in relation to "the joverament of 





oer the Secretary of State in Council. in relation’ ‘ithe. ; 
government of India are still very extensive. . But the Act. ‘ , 
has provided for the relaxation of the control of the Secretary. 
of State. Itis laid down in Section 19A of the Act that the 4 
| 


. 


@ Secret il may, notwithstanding anything} 
in the Act, by Rule regulate and restrict the exercise oft ! 
, powefs_of superintendence, direction and control vest 
the Secretary of State and the Secretary of State in Counci 
by the Act, or otherwise, in such manner as may appear | 
“Mecessary or expedient in order to give effect to the — 
purposes! of the Government of India Act, 1919. Any” 
F Rules made under this Section relating to subjects other} 
han Transferred must be approved in draft by both Houses | 
f Parliament ; or they will not be valid. And Rules relating 
Transferred subjects made under this Section must. be 
aid before both Houses of Parliament as soon as may be 
ter they are made, and if an address is presented to 
wn by either House of Parliament within the next. 
aee,: on which that House has sat after the Rules are © 
laid before it praying that the Rules or any of them may be ~ 
anntilled, the Crown in Council ‘ may annul the Rules or any?) 
/Sof them, and those Rules will thenceforth be void, buti ~~ 
‘without prejudice to the validity of anything “‘previolgiya 
done thereunder.’ 
The atithors of the Joint Report recommended? :—* Now. 
that His Reppert s Govgrnment have declared their poly 
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SM sacs purposes of the Government of India Act, 1919, are as 
oOlloW :— : 
a the Seay association of Indians in every bt vt 2 q 








ce of the od of India, ad 
lischarge latter o gi Kone 2 | 
fe to the Act of 1919. App- : 
Report, para 291. eee — q 
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of ince responsible institutions in India we a 
'* the satisfied that Parliament must be asked to assent 
Secreiggy of to set cerfain bounds to its own responsibility 
oo —_ for the internal administration of that country. 
Transferred Itemust, we think, be laid down broadly that, in 

jects. respect of all matters in which responsibility is 
rusted to representative bodies in India, Parliament 
ust be prepared to forego the exercise of its own power of 
control, and that this process must continue pari passu 
with the development of responsible government in the 
‘provinces and eventually in the Government of India... . 
~. The Secretary of State would . . . ask Parliament’s assent 
be to his declaring by statutory orders which he would be 
| empowered to make under the Act that such and such 
i subjects in the various provinces have been transferred ; 
'. and when Parliament has assented to such orders, the 
|, ae of State would cease to control the administration |, 

of the subjects which they covered.’! Similarly the Join 

“Select Committee recommended that over Pomeae 
| | subjects the control of the Governor-General in Council, 
i and thus of the Secretary of State, should be restricted in 
Ls future within the narrowest possible limits. In accordance 
* with these recommendations the following Rule? has been 
-qmade by the Secretary of State in Council under Section 
19A of the Government of India Act :— 

‘The powers of superintendence, direction and control | 

vested i in the Secretary of State and the Secretary of State ‘ 
| in Council under the Act or otherwise Shall, in relation to\ 
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1 We mav also note the follwing in this connection :— 

. *Itisaln.cct a truism to say that any extension of; lar control 
over an official system of government must be acc ed by some 
relaxation yof the bonds of superior i. authority. ciMontagn- 
Chelmsford 


Report, para. 10. 
* Joint Select Committee’s Report oteinuse 33 of the Government 


of India Bill, 
* The ent of India Notification Nt “ated Deseniber 
14, Calcutta Gazetie, December 22, a 





, be exercised only for the following 


‘purposes, namely : _ ‘oe 
(1) To safeguard the administration of eu 
subjects ; 


(2) to decide questions arising” between" two provin- | 
ces, in cases where the provintes e 
fail to arrive at an agreement ; ge 

(3) to safeguard Imperial interests ; , 

(4) to determine the position of the Government of - 
India in respect of questions arising between 
India and other parts of the British Empire; and 

(5) to safeguard the due exercise and performance _ 
of any powers and duties possessed by or 
imposed on the Secretary of State or the Secre- 
tary of State in Council, under or in connection 
with or for the purpose of the following provi- 
sions of the Act, namely, section 29A, sectio 4 
30 (1A), Part VIIA, or of any rules made 
or with the sanction of the Secretary of State 
in Council.’? 






« Aa 
Section 29A of the Act relates tuthe appointment of a High 
Commissioner for India, to the conditions of his employment and to 
the delegation of certain powers to him.—See pages 231-34 ante., 
Section 30 (1A) of the Act runs thus :— 
‘A local government may on behalf and in the name of thew 
- Secretary of State in Council raise money on the security of revenues 
allocated to it under the Government of India Act, and make proper 
assurances for that purpose, and rules made under the Act may 
provide for the conditions under which this power shall be exer- 
cisable.’ For the Local Government Borrowing Rules, see, 
Appendix C. 
Part VIIA of the Act relates to the Civil Services in India. See 
Chapter. XXII. ; 
: Commenting upon this Rule under Section 19A of. therAck the 
Joint Select Committee stated :— 
‘This rule (which as Ps acs stated. is exactly patallel. with 


Deyolution par 49) is confined to relaxation of the ry 
State’s’ i eer tr: erred,, subjects, and. the.,Committee 
consider tno statutory divestment of control, the 


field,.is either necessary or desirable. 
Secretary of State to entrust large fe Pa 
. 
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t 7, < — oa 
Again, it is daid a ee 
*xcept in those cases? in th previous sanction of 
th Becretary of State in Council or of the Governor- 
meral in Cotificil is required for including a proposal for 


‘ant, the local “Government of a Governor’s province ce. will 
ave power to sanction expenditure on Transferred subjects. 
) the extent of any grant voted by- the Legislative 
_ Council. It will also have power, uader the same Devolu- 
© tion Rule, to authorize any expenditure on Transferred 
* Subjects which relates to the heads. enumerated in 
Section 72D (3) of the Act (i.e, to ion Sotable heads of 

pe expenditure), subject to the approval of the Secretary of 
* S$Statein Council o e Governor-General in Council, if 
any such approva meby any Rule for the time 
being in force. Y , this Rule the Joint 







9 is the: clear ean of “ia t of 1919 that 
4 \ex iture on transferred subjec hall, with _the 
: Gattonrest possible reservations, be within the exclusive 





. * o 

) financial, to the Governor-General in Council and the provincial 
_ Governors in Council, and he will no doubt be largely influenced in _ 

| wd whether or not to require reference to himself in any given © 
se whether to ‘interpose his orders when reference has been 

made, by the attitude of Se public opinion as expressed in 

the Legisiative Council. But these matters cannot be regulated by: 

_ Statutory tules, and any authority. which the Secretary of ae may: 
decide to pass on to the official governments in India will be a mere 

delegation of his own ote and responsibility, for the we a 

ich in relation to central ahd pole subjects he m 
; ntable to Parliament.’ Second Report fromthe Jo rt asetee 
mittee on the Government of India Act, apt, 1919 (Draft Rules). . - 

.. See’ Appendix B. 

*The cases are mentioned in. Scholes SE ll — the Devolution 
Rules. See pp. 251-53 post ; see also Appen 


‘for expenditures relating to heads = 
to the vote of a Governor [eit ia Ses 


teport from the Joint Select Committee on the Govern, 
‘Ast, 1919 (Draft Rules). : 
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4 control of the provincial ? and subject 
higher sanction save such reserved to the Go 
P . by section II (2) (8)? of the Act (which empowers h 


8 authorize expenditure in cases of emergency). But so) 
f reservations are required. ‘The Secretary of State 

















Council must retain control over expenditure on trang 
ferred subjects which is likely to affect the prospects Of, 
rights of the all-India Services, which he recruits and 
continué to control, and he must retain power to con 
the purchase of stores inthe United Kingdom. But subject 
to these limitations Ministers should be as free as possi 
from external control, and the control tu be exercised o 
expenditure on transferred subjects should be exercised b 
the provincial legislature, atid by that body alone,’ ~ 
Under Schedule III? to the Devolution Rules, the 
| \Jocevious sanction of the Secretary of State in Council a 
§ ¥necessary— oe 
‘(1) to the creation of any new or the abolition of any | 
_ existing permanent post, or to the increase or reduction of) 
p the pay drawn by the incumbent of any permanent post, if 
es the post in either case is one which would ordinarily be) 
iM held by a member of an all-India service, or to the incre 
» of reduction of the cadre of an all-India service ; 
i (2) to the creation of a permanent post on a mag | 
. rate, of pay exceeding Rs. 1,200 a month, or the increase of 
~ the maximum pay of a sanctioned permanent post to an 
amount exceeding Rs. 1,200 a month ; 
;. (3). to; the creation of a temporaty: post: with 
catieaiens Rs. 4,000 a month or to the extension bey 
period..of two years of a temporary post or dept | 
with pay exceeding Rs. 1,200 a month ; con 
4 









“346, Section 72D ee x ie Gorman’ tinal » ee | 
2 Vide aoe neil Manual, As 129-131 a 
Saure Prt | Decor, . Sch 
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1y —_- servant or to the all 
nts any deceased Government 
: of an allow: , pension or gratuity which is not 
issible under rules made or for the time being in force 
Minder section 96B of the Act, except in the following 
ASCs :— : 4 
“ (a) compassionate gratuities to the families of | ; 
Government servants left in indigent circum- | 
stances, subject to such annual limit as the 
Secretary of State in Council may prescribe ; 
and 
(6) pensions or gratuities to Government’ servants 
wounded or otherwise injured while employed | 
in Government séfvice or to the families of 
Government servants dying as the result of / 
as wounds or injuries sustained while employed 
in such service, granted in accordance with 
such rules as have been or may be laid down 
7 by the Secretary of Siate in Council in this 











behalf ; and 4 

(5) to ay expenditure on the purchase of im 

i S or Stationery otherwise that in_accordance with sv 

| rules as may be made in this behalf by the Secretary 

e in Council’. 

' Every application tor the sanction of the Secretary’ of 

3 hott in Council ‘shall be addressed to the Governor- 

ral.in Coiliaprbo shall, save as hereinafter provided,” 

ward the same With his recommendations, and with such 

er explanations of the proposal as he may have 

© require from the local Government enn to 

4 tary of State in Council. 

the- application relates to— * 

_ (1) the grant in an individual case of any increase of 


J "(Babe craton oa tempuraty post ioe ‘\g 
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the Governor-General in Council may sanction the prop 
yon behalf of the Secretary of te in*Council, or may, ant 
if he dissents from the proposal, must forward the appli 
tion with his recommendations, and” with such fu t . 
explanations of the proposal as he may have thought fit4 ; 
require from the local Government concerned, for the , 
orders of the Secretary of State in Council. 
We. have in the preceding few paragraphs shown t 
extent of control which the Secretary of S 
a of or the Secretary of State in Council can exeré 
State's over the Transferred subjects. We shall now 
control over . * : ‘ 
central ang consider the nature of his control over thé 
Reserved administration of the Reserved subjects and. th 
alae subjects, known a@central, which are under ' 
administration of the Governor-General in Council. 
regards these subjects, there are no such statutory Rules 
providing for the relaxation of the control exercisable ove; 
them by the Secretary of State or by the Secretary of State 
in Council as there are in the case of the Transferred subjects# _ 
« The Joint Select Committee ' was strongly opposed to any- 
tory divestment of control except over the Transferred © 
It held«that any authority which the Secretary ¢ 
te might decide to pass on to the official Governments in” 
“India would be a mere delegation of_his own authority 
responsibility, for the exercise of which in relation to central 
“and Reserved subjects he must remain accomnene ‘to. 
"Parliament. Thus there may be deleg m of 
sauthority to the Governments in India u the proviso to 
Section 21 of the Act. Under it a grant or approprie 
® may be made by them for any subject in accordanee 
provisions or restrictions prescribed by the Secre e 











2 Bt 
\ * Second Report from the Joint Select Commi on the- Govern q 
. ment of India Act, 1939 (Draft Rules), Bd * 
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te. “Rule 27,! the Joint Select Committee stated *:—- 
; ‘ They think that it is unnecessary and undesirable to 
prescribe by statutory rules under the Act of 1919 the ~ 4 
extent to which the Secretary of State in Council is prepared. 
- #0 delegate to provincial Governments his powers of — aa 
™ control over expenditure on reserved services. Such EY, 
delegation has always in the past been effected by orders 4 
sof the Secretary of State in Council made in virtue of the ~~ 
_ powers conferred by the proviso to section 21 of the Act 
ot 1915, and the Committee recommend that this practice 
hould be continued under the new regime. When the 
' Act of 1919 comes into operation, an order under section 
© 21 of the darlier Act would necessarily assume an entirely 
wenew complexion, in viéw of the large measure of control 
"over appropriations for reserved services vested by the new — 
| Act in the provincial Legislative Councils, and such an 
_ order might by its provisions well recognize the principles 
|, to which the Committee alluded in their observations .on 
~ clause 33 in their Report on the Bill. Thus the. 4 
; Secretary of State in Council might in some cases permit | 
}uthe Governors in Council to dispense_with his pr 
}-sanction tc proposed appropriations for new re’ 
expenditure if a resolution approving the same had 
- jpassed by the Legislative Council. But whatever arrangé~: 
) J anent of this kind the Secretary of State in Council might — 
i) | /think fit to make, the result would be a mere delegation of z. 
1) the Secretary 0 f State’ 8 statutory powers of control, and 
resp onsibility to Parliament would and must” remain 
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me from the Joint Select Committee on the Govern- 
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tions Mis. 1448-E.A. and 1449-E.A., Sim 
Vide The te of India, October 7, 1922, sara 
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by the Secretary of State in Council to the effect that 
vr certain classes of expenditure relating to central _ 
Riutiog to. and Reserved subjects may not be sanctioned * : 
expenditures ‘by the Governor-General in Council or by a 
cd es Governor in Council, as the case may be, without | — 
Reserved the previous consent of the Secretary of State in 
— Council. These Rules, which were first published 
on October 7, 1922, have superseded all previous Rules of * 
a similar nature. ie 
Where the previous sanction of the Secretary of State in} — 
Council is required to any expenditure, it should ordinarily 
be obtained before the Legislative Assembly or the} 
Legislative Council, as the case may be, is asked to vote*™ 
supply to meet the expenditure. *Departures from this rule 
may be made only in cases of extreme urgency, where the + 
_ time available is so short that the required sanction cannot 
» be obtained even by telegraph; but in such cases of 
/ departure, a statement must be submitted to the Secretary , 
- of State in Council, ‘ showing all schemes for which supply [ 
has been asked before sanction has been obtained.’ a 
Subject to these Rules and to the provisions of Section 4 
67A® of the Government of [ndia Act, the Governor-General 
in Counci) can authorize éxpenditure from central revenues 
. upon subjects other than provincial, and can also delegate, ¥ 
with the previous consent of the Fihance Department, such “| 
authority on such conditions as he may think fit, either to 
an officer subordifate to him or to a local Government 
acting aS his agent in relation to a central subject. ‘i 
' Similarly, subject to those Rules and to the provisions | 
ot Section 72D% of the Act, a Governor in Council has e 
‘power to sanction expenditure upon Reserved subjects ae 
pith the previous consent of the provincial Fin 
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ie endiad * See Chafilr XIII ante. o 3 


SARL aed | fa ee - 








a 









he may consider fit, to any officer subordinate to him. ’ 
As regards matters other than financial, relating to the 
Reserved and central subjects, the following recommenda- 
tions have been made by authoritative persons and bodies. 
+ as to what should be the attitude of the Home Government 
towards them uuder the Reforms. The authors of the 

w Joint Report said ':— 

' ‘Even as regards reserved subjects, while there 
cannot be any abandonment by Parliament of ultimate 
powers of control, there should . . . be such delegation of 

) financial and administrative authority as will leave the 
Government of India free, and enable them to leave the 
provincial Governments ftee, to work with the expedition 
that is desirable... We are agreed that a wider discte- 
tion ought henceforth to be left to the Governor-General in 
Council; and that certain matters which are now referred 
Home for sanction might in future be referred merely fot» 
the information of the Secretary of State in Council. 
It will follow in such cases in future that when the policy pf _ 
the executive Government in India is challenged Pariiament 
must be asked to accept the explanation that in accordance 
with deliberate policy the Government of India have been 
given discretion in respect of the topic in question and that _ 
for this reason the Secretary of State is not prepared i to i 
interfere with what has been settled Incia. It is ‘hots 
_ | Part of our plan to make the official nments in India §) 
i? less amenable to the control of Parliament thantihitherto. 
It must be for Parliament itself te determine the limits — 
which it will set to the exercise of its own powers. On the») 
other hand, intervention by Parliament may involve i - 
vention by the Government of India in matters which other-« 
wise would be recognized as of provincig} concérn.’ 


| 






- * - 
Base a * Joint Report, para. 292. 
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; The: mmittee on the Home Administration of Indian 


ffairs observed’ in its Report :— | 
‘It appears to tis that the conception of the Reforms 
Scheme leads naturally to the acceptance of the principle 
. that where the Government of India find themselves 
in agreement with a conclusion of the Legislative Assembly, 
their joint decision should ordinarily prevail.’ 
And one? of its specific recommendations was as: 
follows :— * 

‘Where the Government of India are in agreement with. 
a majority cf the non-official members of the Legislative 
Assembly, either in regard to legislation or in regard | 
resolutions on the budget or on matters of general 
administration, assent to their joint decision should only 
be withheld in cases in which the Secretary of State feels 
that his responsibility to Parliament for the peace, order 
and good Government of India, or paramount considera- 
tions of Imperial policy, require him to secure reconsider- 
ation of the matter at issue by the Legislative Assembly,’* 

Finally, the Joint Select Committee stated* :— 

‘The Committee have given most careful consideration 
to the relations of the Secretary of State with the 
Government of India, and through it with the provincial 
Governments. [In the relations of the Secretary of State 


2 the Governor-General in Council the Committee are 
0 


t .of opinion that any statutory change can be made, 
so ,long as t Governor-General remains responsible 
* 


1 Vide Masout Report, para. 13. 
* Para. 35, ibid. 
- Ahother recommendation of the-Committee was :— 

‘ As a basis of delegation, the priaciple of previous cgnsultation 
between the ‘Secretary of State and the Government of India should 
be substituted in all cases in which the previous sanction of the 
Secretary of Stategm Council has hitherto been required. ’—Majority 
Report, para. 35, 

Ba the Joint Select Committee’s Report on Clause 33 of the 
% Go ment of India Bill. 
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_ govern these relations may wisely be modif 
~ fresh circumstances caused by the creation ofa Legislative 
- Assembly with a large elected majority. In the exercise 
of his responsibility to Parliament, which he cannot 
delegate to any one else, the Secretary of State may 
a -reasonably consider that only in exceptional circumstances 
» | should he be called upon to intervene in matters of purely 
Indian interest where the Government and the Legislature - 
of India are in agreement. 

: ‘This examination of the general propcsition leads 

» jnevitably to the consideration of one special case of 
+ non-intervention. { Nothing is more likely to endanger the 

_ good relations between India and Great Britain than & 
ff i belief that India’s fiscal policy is dictated from Whitehall in 
>* the interests of the trade of Great BritainJ That such P 
belief exists at the moment there can be ho doubt. That 
» there ought to be no room for it in the future is equally 
-. clear. India’s position in the Imperial Conference cpenedw 
the door to negotiation between India and the rest’ of the | 
Empire, but negotiation without power to legislate is likely 
to remain ineffective. A_ satisfactory solution of the 
question can only be guaranteed by the grant of liberty to 
the Government of India to devise thot tariff arra i. 
ments which seem best fitted to India's needs as an int Z 

portion of the Brjtish Empire. It cannot guaranteed 

statute without “limiting the ultimate 
to control the administration of India, and without limiting — | 
- /ihe “power Of veto which rests in the Crown; and’ neither, 
» of these limitations WmasW place in any of the statutes in | 
4 the British Empire. It can only therefore be assured by” 
-- an acknowledgment of a convention. Whatever be the 4 
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al fiscal policy for India, for the needs f her consumers. - 
4 as Well as for her manufacturers, it is quite clear she 
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) Great } Remain, Australia, New Zealand, Canada and Soul 
‘Africa. “In the opinion of the Committee, therefore, the 
Secretary of State should, as far as possible, avoid inter-| : 
ference on this subject when the Government of India and. 
its Legislature are in agreement, and they think that his. 
intervention, when it does take place, should be limited to” 
safeguarding the international obligations of the Empire or 
any fiscal arrangements within the Empire to which His | 
‘Majesty’s Government is a party. j 

‘The relations of the Secretary of State and of the 
Government of India with provincial governments should, 
in the Committee's judgment, be regulated by similar 
principles, so far as the reserved subjects are concerned,* 
It follows, therefore, that in purely provincial matters, 
which are reserved, where the provincial government and 
legislature are in Agreement, their view should ordinaril 

» be allowed to prevail, though it is necessary to bear in) 
mind the fact that some reserved subjects do cover 
qmatters in which the .central government is closely 
concerned.’ 

To what extent the above recommendations have been 
The Home Ctually given effect to, it is difficult for us to 
Govern- say. In one respect, however, they appear to 
oo have Been followed. The principle of fiscal, 
~*~ of autonomy for India has been definitely accepted} = 

by the British Government.? In the course off ~~ 
his reply to a deputation from Lancashire on the Indian 





1 Also note the following:—‘It appears to us to follow Trom 
‘our general reasoning that in so far as provincial action comes under 7 
the cognizance of the Secretary of State, efther directly or through © 7) 
the Government of India, he should regulate his intervention with 
regard to the principle which we have sought to apply to the workin 
of the central Government, namely, that where the Government 
Po rng at in with a conclusion of the thes ewe 
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import duty on cotton goods Mr. Montagu stated * 
March 23, 1921, as the Secretary of State for India:—* After 
that Report by an authoritative Committee of both Houses 
and Lord Curzon’s promise in the House of Lords, 
it was absolutely impossible for me to interfere with 
the right which I believe was wisely given and which 
1 am determined to maintain--to give to the Government 
of India the right to consider the interests of India first, 
just as we, without any complaint from any other parts of 
the Empire, and the other parts of the Empire without any 
complaint from us, have always chosen the tariff arrange- | 
ments which they think best fitted for their needs, thinking». 
of their own citizens first’, In a despatch dated — 
June 30, 1921, the Secretary of State stated that he js 
on behalf of His Majesty's Government, accepted 
recommendation of the Joint Select Committee on 
question of fiscal autonomy for India.* His wo 





were * :— 
‘The Secretary of State should, as far as possible. avoid 


interference on this subject when the Government of India 
and the Indian Legislature are in agreement, and it is 
considered that his intervention when it does take place 
should be limited to safeguarding the international obli- 


ra (gations of the Empire or any fiscal arrangements within 
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_ Reforms’. Pp. 378-82, idid. 


the Empire to which His Majesty’s* Government isva 


party.’ 
.The Government of India’s acceptance of the principle 


of discriminating protection as conducive to the best 


intesests of India, the appointment of a Tariff Board and 
—— 


+ Report of the Indian Fiscal Commission, p. 4. Vide also 
— in India by Dr, P, N. Banerji, pp. 114-16. 

*See p. 381 of /ndia’s Parliament, vol. ii, prepared by the 
Director, Central Bureau of Information, Government of India. 
Vide also in this connection the debate in the Council of State 
on the resolution regarding ‘fiscal powers under Constitutional 
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Indian steel industry prove the fact that India now 


re recent enactment of a protective measure in favour of 
the 


* 


Rie 


& 


enjoys some * amount of freedom in fiscal affairs. 

During the regime of Mr. Montagu’s successor in office, 
the Home interference in Indian affairs appears to have 
increased. This, at least, we gather from the views of one 
who has a rigHit to express an opinion on the question. In 
an article 2 published in the Contemporary Review, Novem- 
ber, 1923, Sir Tej Bahadur Sapru, who was, till January 
1923, a member of the Vicervy’s Executive Council, wrote 
as follows :— 

‘It must be distinctly recognized that the Government of 


Thdia is not an independent Government, and, howsoever 


ci 


See also in this connection the reply given by Lord Winterton as) 
Under-Secretary of State for India to another deputation repre- 
ting cotton textile interests, on March 29, 192?,in Dr. P. N, 
Banerji’s Fiscal Policy in India, pp. 121-22, or in the /ndtan 
Annual Register, 1922-23, vol. ii, edited by Mr. H. N. Mittra, 
M.A., B.L., pp. 197-200, He stated among other things :—‘I 
should like first of all to deal very briefly with the constitu- 
tional point that has been raised. I will at once say that of course 
the ultimate financial responsibility under the Government of India 
Act rests with the Secretary of State, but I think it will be generally 
admitted that the Government of India must have wide latitude in 
deciding the steps to be taken in particular instances. ... If you 
accept my argument, real, complete, self-government must alweys 
be based on fiscal autonomy. However, do not let us raise that 
poipt at this moment. « I would only venture to say with all respect 
be wa sooner or later when this question comes to be the subject 
ublic controversy and public debate, not perhaps in this 
lt iament but in a future Parliament, when the advance is again 
made; which, I suppose, we all hope will be made as anticipated by 
t—then Parliament will have to make up its mind when 
the question is most emphatically brought up of the cotton interest 
of Lancashire, with all its magnificent record of service and 
devotion to the Empire, on which leg it stands, whefher it is 
prepared to say it will grant complete fiscal autonomy to India 
or not.’— The Indian Annual Register, 1922-23, vol. ii, pp. 197-98. 
This statement indicates rather a change of attitude and is) @ 
against the spirit of the recommendation of the Joint Select 99 
Committee on the so of fiscal autonomy for India. It does not } 
Ppeat, however, that the principle underlying it has been followed 


The article was on ‘ The Problem of India’s Aspirations ’. 


—— 


i BE ye es 
THE INDIAN CONSTITUTION 
it may be denied, the fact remains that in all. vital matter: 
and’ sometimes even in unimportant ones, the policy 
Indig_is formulated not at Delhi, nor at Sim 
Whitehall... . Frankly Speaking, 1 am one of those whe * 
feel that the position in India would be ever so much | 
€asier, even under the present constitution, if the Govern- 
ment of India could be left to deal with the local problems — 
independently, and if the control of Whitehall over India ~ 
could be substantially relaxed.’ This, then, was the. 
position till very recently even under the Reforms. ; 
The Secretary of State in Council may,’ with the 
Power of the CONCurrence of a majority of votes at a meeting ~ 
aeecsealy 8 of of the Council, sel] and dispose of any pro 
muasere™ * for the time being vested in the Crown for 
and buy purposes of the government of India and r 
money on any such property, and purchase 
, Acquire any property. 
As a corporate body, the Secretary of State in Couneil® 
Rights ang ™ay Sue and be sued. Neither the Secretary of 
- Liabilities =State nor any member of his Council is personally © 
of liable in respect of any contract or assurance — 
‘made by or on behalf of the Secretary of State 
in Council, or any other liability incurred by the 
Secretary of State or the Secretary of State in Council .in 
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* Section 28 (1) of the Act. : poe 
Any property acquired in putsuance of this section must Véstin ~~ 
‘ ee Crown for the purposes of the government of India.— 
i FR Q 
| a * Sectiqn 32 (1) of the Act. See in this connectios Mbert’s Gov- 
_ ernment of India (third edition), pp. 196-202. i. 
>.‘ In England, since the King cando no wrong, ‘he cannot be 
uted criminally, or, without his own consent, sued civilly in, ©, 
or in contract in any court in’ the land. . . . Ifa person has a 
© claim poe Se Crown for a yee <a his: 
“Brett Sin its possession, he may ing a on Right. and | 
3 ‘Crown on the advice of the Home will order the. i, 
™ _ petition indorsed ‘‘ Let right be done’’, when the case cence ae ' 
‘an ordinary suit ’.—Lowell, Government of England, 4, P27. 55 
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odtan the first twenty-eight days during which Parlia- 
revenue ment is sitting after Ist May in every year, lay 
accounts to 


be angually before both Houses of Parliament detailed 
laid before accounts of receipts and expenditures, both in 
Parliamest. Iodia and elsewhere, for the financial year 


previous to that last completed, and the latest estimate of » 


statement exhibiting ‘ the moral and material progress amd — 


his or their official capacity.’. Nor is any person executing | 
= contract on behalf of the Secretary of State in Council — 
personally liable in respect of the same. All such liabili- 
ties, and all costs and damages in respect thereof, will be 
borne by the revenues of India.* 


Finally, the Secretary of State in Council must,? within 


‘eae wer 


“the same for the last financial year, together with a ‘ 


“condition of India.’ 


- We have in a previous chapter referred to the financial — 


powers of some of the Dominion Parliaments. 


jaeerial ee «We may note here, by way of contrast, 


— affairs other than financial, of a self-governing — 


odulnistra- Dominion. As regards legislation, though the ,) 


Governor ‘ has an absolute discretion to refuse 
to assent to any and every Bill, practically this is never 


done save on ministerial advice.’* In administration he. rc 
“Bias no real control of any public officer, and . . . in effect. — 


cannot do any executive acts effectively without ministerial ~ 
aid* ‘The degree,’ writes Professor Keith, ‘to which — 
perial Government interferes in the affairs of a self- — 


g ing colony has steadily decreased, and now has’ — 
~ probably reached its minimum, as it may safely be said that ~ 
interference is so restricted as to render further restriction ~ 


PY x. 


1 Section 32 (4) of the Act. * Section 26, 7bid. 


be Responsible Gopetnment in the Dominions (1909), by Prof. Keithis: e 


p. 176. z 
Pe Tid, P- 183. 
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in Dominion the extent of the Imperial interference with 4 
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incompatible with the maintenance of the power at all. pS | 
Similar views have been expressed by Dr. Dicey. ‘The 


. Imperial Parliament,’ he writes, ‘now admits and acts 


upon the admission, that any one of the Dominions has 
acquired a moral right to as much independence, at any 
rate in regard to matters occurring within the territory of 
such Dominion, as can from the nature of things be conceded 
to any country which still forms part of the British Empire. 
... Any Dominion has now a full and admitted right to *! 
raise military or naval forces for its own defence. ... 
The Imperial Government . . . is now ready at the wish © 
ef aDominion to grant to such Dominion the power to 


adit 


» » amend by law the constitution thereof though created under 
-~an Act of the Imperial Parliament.’ 


* Responsible Government in the Dominions (1909) by Prof. Keith, \ 
184 z 


P 
® Law of the Constitution by Dr. A. V. Dicey (eighth edition), 
“Introduction, pp. XXX-Xxxi 
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F « CHAPTER XX 


THE GOVERNMENT OF INDIA 


The Viceroy and Governor-General of India—The title ‘ Viceroy’ 
has no legal “basis—History of the office of Governor-General— 
Position of the Governor-General—His powers—Origin of his over- 
ruling power--His powers during absence from his Council—His 
prerogative of imercy—His duties and responsibilities—He must take 
certain oaths. 

The Governor-General in Council—Evolution of the Executive 4 
Council of the Governor-General—Its present constitution— Procedure 
followed at meetings of the Governor-General’s Council—Th 
present Executive Departments of the Government of India— Th j 

. Foreign and Political Department—The Army Department—T, 
j Home Department—The Legislative Department—The Departm 
of Railways and Commerce—The Department of Industries and si 
Labour—The Department of Education, Health and Lands—The 
Finance Department—How the Council works, the original system~ See 
Introduction of the ‘departmental’ system—The present system— i 
The Munitions Fraud Case and the resignation of Sir Thomas & 
Holland: their constitutional significance—The Royal Commission 
upon Decentralization on the transaction of business of the Governor- 
General in Council—Nature of the Council, its irresponsible 
character—The Council Secretaries—Advantages and disadvantages 
of the appointment of Council Secretaries—Relations between the 
Government of India and the provincial Governments, before the 
Reforms —Pre-Reforms distribution of the functions of Government— 
How control was exercised by the central Government—The present 
position as regards the control exercised by the Government of India 
over local Governments—Central control over the Transferred 
subjects—Central control over the Reserved subjects—Duty of local 
Governments to supply information— Power to declare and alter the 
doundaries of provinces. 


At the head e Government of India is the Governor- 
General wh also, as the, representative of the Crown 
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in India, bo he title of Viceroy since 1858. This “a 
1 a oa © statutory basis, since it has as yet fo 
a aD place in any Parliamentary enactment r 
ey Govern to India. The only designation employed it ” 
India. *! © Acts of Parliament is that of Gbvernor-General. j 

ws) The title was first’ used in the famous Procla- ~ 

mation by Heg Late Majesty Queen Victoria in 1858, which 
referred to Viscount Canning, who had already been | 
d . appointed Governor-General by the «Court of 4 
+  Directérs, as ‘ Our first Viceroy and“Governor- ‘ 
General.” ‘None of the Warrants appoi , 

by Lord Canning’s successors refers to them as 
© “ Viceroys”"’; and the title, which is frequently e 
! in Warrants * of Precedence, in the statutes ® of the 
WPrders, and in public notifications, appears to ‘be ¢ 
remony, which may gost appropriately be used _ 









; The origin of the office of Govectiiiganers! is to tie 

traced to the year 1773. As has been stated 
> the office before, until 1773 the three Presidencies of 
_ @Governor- Bengal, Madras and Bombay, were, in each case, 
: under a President or Governor and a Council | 
~.compused of servants of the East India Company and ; 
_ independent of one another. The Regulating Act of 17 
~ provided for the appointment of ‘a ernor-General . 
four Counsellors for the government of the Presidency of © 
Fort William in Bengal’ and declared Warren Hastingthy 


= 







The Gtle has also been used in the Royal Proclamation ‘of 
Decehve: 23, 1919. 
® See in this connection The Gazette ef India, August 19, 1922, Part — 


er 1029. " 
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@Governor of ” in 1772, to bet | 

General. Moreover, ‘th@ said Governor. } 

_ General ~wcvuncil, or the major part of them,’ were i 
& ‘given by Si.” Act certain powers of control and superintend- 4 
ence over the Presidencies of Madras and Bombay. These | 
powers of control were further emphasized and enlarged. 
by Pitt’s Act of 1784 and the Charter Act ofa 793, Finally,” 
the rr of 1833 converted the Governor-Géneral of | 






Bengal it{ Council into the Governor-General of India in — 
Council * d vested in the latter ‘ thé” superintendence, 
direction and control of the whole civil and military 
government’ of the Company’s territories and reventies in 
India. But it was not till 1854° when a Lieutenant- — 
Gor 1 was appointed, under the Charter Act of 1853 3! 
Slee be ovince of Bengal (including Bihar and Orissa 
Which had hitherto been admipistered directly by. 
Governor-General of India as the Governor thereof, that! 
Governor-General in Council ‘ assumed its present charac 
of a general controlling authority ’ in British India. 

The Governor-G@fleral occupies in many respects a uniq) 

of position in our constitutional system. Apart. 

the from his statutory powers, which are undoubtedly 
Covernor- very great, as the head of the administration, — 
he is, as Viceroy, to quote Mr. Ramsay Mac-- ‘ 
donald, ‘the Crown visible in India, the cergmonial head © 
of the sovereignty, the great lord.’* He ‘is surrounded _ 
by pomp. and.awe ; "pagan walks behind and before him, 














2 Section 41 of the chats Act of 1833; P. Mukherji’s C ee % 
‘tional Docu Documents, vol. i - 
® Section 39, ibid. 3 
® Before that, had been carved out of the o Presi- — 
be er of Bengal ames pe = i seeretiant Gedenaeniiile : 
under an Act of 1835, name orth-Western Provinces: 
-* The Government of Indi 
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and does obeisance to him.’! He is. appointed? by the 
Crown by Warrant under the Royal Sign Manual and 
ustfally holds office for a period of five ve" ,The maxi- 5 
mum annual salary that may * be paid to hinMgnder the. 
_ Actis Rs. 2,56,000. He is not subject (i) to the original 
. jurisdiction of any High Court by reason of anything 
cougselled, ordered or done by him in his public capacity 
only, or (ii) to the original criminal jurisdictiorf of any 
High Court in respect of any offence no: being tréason or 
felony; nor (iii) if he liable to be arrested or imprisoned 
in any suit or proceeding in any High Court acting in the 
exereise of its origina] jurisdiction.* 

‘The Governor-General, or Viceroy, of India’, wrote,_ 
President Lowell, ‘and the Czar of Russia are 
é powers. sometimes said to be the two great autocrats of 
the modern world.’’ If we take into consideration the 
% ‘eOnstitutional position of the Governor-Genera! in the 
» Government of India, this statement appears te be an 
xaggeration of facts even as they were at the lime when 
«President Lowell made it. But, still, the powers vested in 
\ ‘the Governor-General by statute or otherwise are imraense 
and various ® even under the Reforms Scheme. We have, 

_ in preceding chapters, referred to those of his powers, which 

‘relate to the Indian legislatures, central and provincial, 
and to Acts passed by them. We have also discussed 
hi: before his power of legislation by the process of certification! 


















* The Government of India by Mr. J. M ald, p. 54. — 
* The appointment is made on the advice of the e Minister.— ~ 


-. Albert's Government of India, p. 204. 

» .* According to late Sir C. Ibert, the Viceroy’s actual salary is 
Rs. 2,50,800. Zhe Government of India, 1916; p, 253. 

- The Secretary of State in Council is empowered by the Act to fix the 


_, «actual aie of the Viceroy within the statutory maximum. 
|.  *Section 110 of the Go¥eroment of india: 
5 Lowell, The Government of Engiand, vol. ii, p. 421. 
®* The Viceroy,’ says Mr. Ramsay Macdonald, ‘9 
t functions. He nifies the : 


ae vernment, he is the head of the 
of India, p. 57.» 2 
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e€ now propose to state some of the other powers — 
* specifically vested in him by the Act or otherwise. He 
miay,? ‘in cases of emergency, make and promulgate 


/_ordipanses_for the peace and good government of British 


—" 


. ep? 
aes Vue ; - a” 
t 2 ie le we ea! ? 


India or any part thereof,’ which will havethe farce of law 
for a period not exceedi ix_ mont His power of 
making such ordinances is subject, however, to the game 
restricti®ns as the power of the Indian Legislature to make 
laws; and ahy ordinance so made by him may bedisallow 


by_the Crown,in Council and may be controlled and r-; 
seded by an Act of the Indian Legislature. The last. 


- - Pe eared ice, « if 
. limitation is, really speaking, no limitation at all, in view 


of the fact that no measure can be lawfylly introduced ‘into 
either Chamber of the Indian Legislature repealing or 
amending any Act or ordinance madé by the Govern 
General without his previous sanction. This power of 
making ordinances has been exercised sevéral times.? He 
has power also to override the majority of his Ceuncil 
act on his own responsibility with regard to any m 


‘whereby the safety, tranguillity or interests of Britis 


India, or of any part thereof, ar@or may be, in his judg- | 
] 








ment, essentially_ affected.’* This power is rarely exer-: / 
cised. It was under this provision that Lord Lytton atted ig: 
March 1879, when he, in opposition to the decision of the ~ 
majority of his Council, exempted from (import) duty the 
coarser kinds of English cotton goods, ‘so that imports of ~ 
all those qualities which could at that time be manufactured _ 
in India’ might be free.* 
The origin of this overriding power of the oh, 


a si 


ee 
et ut 


General is interesting. Under the Regulating Act of 1773, | 


4 Section 72 of the Act. 


* 

2 Only recently ( , 1924), the Governor-General has, at the ~ | 
request of th ernment, promulgated an ordinance to _ 
supplement thé é criminal law in Bengal. The ordinance is 

~ known as w endment ance, 4. | 
k the bey Law (Amend ) Ordin 192 | 
® Section 41 a 


( “ 7 a 
, *See Reporte Indian Fiscal Commission, 1921-22, para, 161. 









é “it joemh: a » any difference Fs opinion on “any 
brought before a meeting, the Governor-G al 
Origin of and his Council were to be bound by the deviates: 


ee oh the eae en ee ae 
i al consequence of this provision, Warren Has Mad 
- who was made .the first Cossencpiienasal iy Ihe soe x 
4) Acty_was powérless before _his Council, His policies * 
were often frustrated and his ions overrtied by 
Francis, Clavering and Monson, three of his four Council- ~ 
lors, acting together in opposition to him. ‘In pi 
writes Sir Courtenay Ilbert,! ‘he was reduced to 
message that he gave his agents in England a coniitiaas 
fautiiority to tender his resignation.’ Though his difficulties © 


+ disappeared, howeyer, with the death of Clavering in” 
| Movember 1776, e could now have his own way by 


eans of his casting vote, yet the lesson taught by a 
: ee When Lord Cornwallis was appointed Go 
f tal in 1786, he made it a condition of his acceptance a 


- Hthe o that he should be allowed to overrule his Council, 
if necéSsary. Seas a 
_ which remedied the defect of the Act of 1773 be-empawer- te 
ing. the Governor-General to override, in matters _of grave” 
mp ortance, t decision of the majority of his is Council and © 
Bto act < t on his own responsibility. “This power has been 5 
renewed i in subsequent statutes and has been provided for, 4 
as we have already seen, in the Government of India Act. 
The Governor-General, again,-has certain powers ® 4 
* gurine absence from his Executive Council. Whenever’ ® 
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Mie Government of India (1916), p. ° fhid., 67. = 
Section. 43 of the Act. See Tie domporial Gazelteer ‘of india, i 






, in this upebane 


255 5 

on ov after the event | 

ed it exercise 
y the in Council, 











ain! ID nce ane Sinead in Council! declares it to eg ne 
ff. > that the Governor-General should visit any part _ 
psi of India without his Council, he may be — 
sor-General .empowered by the former to exercise alone all qs 
pal } or any of the powers of the Governor-General in 


from his Council. Further, he may, during his absence we 
from the Executive Council, issue} if he thinks it 
necesSary, on his own authority and responsibility, any 
order, which*might have been issued by the Governor- re 
General in Council, to any local Government, or to any ° 
ficers or servants of the Crown acting under the authority | 
any local Government without previously communicating 
_the order to the latter. In any strch case he must forthwith 
"send a copy of the order issued to the Secretary of State and) 
to the local Government concerned his reasons»f 
‘making the same. This particular power of the Governor 
! Géneral may be suspended by the Secretary of State in” 
Council. 
He usually keeps in his own hands the Foreign) and. 
MMe ie Political Department which ‘ transacts all bisiness. i 
eof connected with external politics, with frontier 
ieee tribes and with the Native States in India.’ As 
we shali have occasion later to refer to this 
shatter’ we do not propose to discuss it here. . : 
ag ‘Governor-General, like colonial Governors, enjoys j 
now the prerogative of pardon under the,zevised — 
soe Instrument of Royal Instructions issued to ~ 
i him. Clause 5 of the Instrument! runs as 
sabes follows :— é “ 
.. ‘And we do hereby authorize and empower Our ‘said 
Goyernor-General in Our name and on Our behalf 
to any offender in, the exercise of i 
jurisdiction ‘by/ any Court of Justice within Our said g 
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oa 
territories a pardon either free or subject to such lawful 
conditions as to him may seem fit.’ 5° 
According to late Sir Courtenay Llbert,’ the royal 
prerogative of pardon was formerly not expressly conferred * 
upon the Governor-General by his warrant of appointment. | 
The Governor-General in Council, however, had the power of 
remitting sentences under the Code of Criminal Procedure, ~ 
The delegation of the prerogative of pardon to an 
Governor-General does not diminish, however, ‘ the rig 
of the Crown to grant pardons directly, on the advice of 
the Imperial Ministry, since the delegation is a voluntagiey 
act, and cannot bind or fetter the discretion of the Crown. 
According to Professor Keith, in a self-governing Dominion ¥ 
‘in all cases save those of death sentences the Governor 
must accept ministerial advice, unless either imperial 
interests are concerned or he is prepared to find other .- 
Ministers ; but in the case of death sentences he must exer- 
cise his personal discretion, and cannot relieve himself of 
responsibility by relying on ministerial advice.’* In our 4 
country the question of granting pardon on ministerial 
advice has not yet arisen for obvious reasons, and the 
exercise of the royal prerogative of mercy is, in the present 4 
circumstances, presumably left to the personal discretion) 
of the Governor-General himself. : 
Except in the case of Bengal, Bombay or Madras, the - 
Governor of a province is appointed by the ~ 
Hs powets Crown after consultation with the Governor- — 
arding : 
some Indian. General. The Governor-General can appointa § 
— Deputy-Governor to administer a part of a Gover- A 
nor’s province. He has alse the power to ap- | 
poirtt, with the approval of the Crown, Lieutenant-Governors 
> ™ es 3 
* The Government of india (1916), t 5 
'? Responsible Government tn the iomaniens by Professor Keith 
(1909), P. ey 
Ibid., p. 239. . za 
een a 









Finally, he may, at his discretion, appoint, from among the 
members of the Legislative Assembly, Council Secretaries 
who will hold office during his pleasure and discharge such 
duties in assisting the members of his Executive Council 
as he may assign to them. 
>. If the Governor-General has certain specific powers, he 
Pad e has also certain specific obligations enjoined 
7 His duties pon him, and if his powers are great, no less 
and respon- 3 : Whe: 
sibilities. great is his responsibility. ‘In constant and 
ie intimate communication,’ writes Sir George 
‘Chesney,’ ‘with the different governments and administra- 
tive agents throughout the country, as well as with the 
Secretary of State at home; with the immediate charge of 
diplomatic business within and without the Empire, from 
i which some cause for anxiety is never absent; loaded, in 
+4) addition,-with the burden of ceremonial duties, especially 
in connection with the Chiefs and Princes of a country 
where ceremonial and etiquette possess an exaggerated 
« degree of importance, duties ever increasing as the means 
of travel and communication improve; the Governgy- 
General of India has literally hardly ever an honr to call — 
his own, and the office involves the carrying a sustained * 
burden of business, high pressure, and anxiety which only ; 
great powers and public spirit can sustain unimpaired for © 
even the few years of a Viceroy’s reign.’ ‘ 
Constituticnally, the position of the Governor-General i By 
one of subordination to the Secre And though 
| in actual practice the relations between them may be largely _ 
determined by personal fagtors and though constitutional 
usage and understandings may to a certain extent, 
their exact legal hE Sas the subordination is there 


fF the members of their Executive Councils, if necessary. 
. 
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Curzon in Initia, edited 
hy con! agnor See in this Miinoctioa aie 
t's The of Mayo, pp. 91-94, 
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and the politically inferior position of the ei 
cannot be denied. He is required by the revised Instruments» 
of Royal stration i ore have already referred, 
te obey the directions of the. Secretary of Stacy Thus 
begins the Instrument! : 

‘Whereas by the Government of India Act it is enacted 
that the Governor-General of India is appointed by Warrant 
under Our Royal Sign Manual, and We have by Wafrant~ 
constituted and appointed a Governor-General to exercise 
the said office subject to such instructions and directions® as he, 
or Our Governor-General for the time being, shall from # 
time to time receive or have received under Our Royal 
Sign Manual or under the hand of one of Our Principai 
Secretaries of State, etc... .. 
It appears that the position in this respect has remained 
unchanged since 1858. For instance, we find the following 
in Queen Victoria’s Proclamation of that year :— 

“And We, reposing especial trust and confidence in the 
loyalty, ability and judgment of Our tight trusty and well he 
beloved Cousin and Councillor, Charles John Viscount 
Canning, do hereby constitute and appoint him, the said 
Viscount Canning, to be Our first Viceroy and Governor- | 
General in and over Our said territories, and to administer # 
the government thereof in Our name, and generally to act 
in Our name and on Our behalt subject to such Orders and 
Regulations’ as he shall, fro at time, receive from 
rincipal Secretaries o 

e Governor-General may not the ‘agent’ of the 
Secretary of State, but he is undoubtedly his subordinate * 8 
4 


ms | 












politically. 


t we > * 
* See Appendix N. * The Italics are ours. * * lbid, 
* Whilst performing his function as the representative of the Home’ 


Government, the Viceray ‘is reail bordinate to the Secre' of © 
: ita . Lord Suis bury Nae THIS pee eekly plath to Lor’ No owt 





75. The amount of this suis ation, however, Gepends on 7 
the personality of phe Vicersy_sp % “ecretary. Lord Salisbury 
B Nee ; 
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giance and the oath for the due execution of 
cL a his _office and for the due and impartial 
oaths. administration of justice in the forms given 
below, and must, either himself or by any other 
person authorized by him, administer to every person who 
may, be appointed a Governor, Lieutenant-Governor, Chief 
Commissioner, member of an Executive Council or a 
Minister in India, similar ‘oaths of allegiance and of 
office ’.! - 
FORM OF OATH OF ALLEGIANCE 
I, ... , do swear that I will be faithful and bear true 
aliegiance to His Majesty, King George the Fifth, Emperor 
of India, His Heirs and Successors, according to law. 
So help me God. 


aad Governor-General must take the oath of alle- 


! 
} FORM OF OATH OF OFFICE 

1 , do swear that I will well and truly serve our 
Sovereign, King George the Fifth, Emperor of India,- in 
the office of . . . and that I will do right to all manner of 
people after the Jaws and usages of India, without fear or 
favour, affection or ill-will. 


“te ye ee 


So help me God. 


He is required by the Royal Instructions? to be vigilant 
that the policy of Parliament as set forth in the Preamble 
to the Government of India Act, 1919, ‘is constantly 
furthered alike by his Government and by the local Gov- 
ernments of . . . Presidencies and Provinces’. He is also 
required by the same Instructions to do everything that lies 
in him, consistently with the fulfilment of,his regpansibilities 


* 
made this subordivation appeseat with his fist, Lord Morley with 
his persuasiveness ’.—Mr. Ramsay Macdonald, The Government 


of fndia, . 57. 
us. * See Gazette of India, June 11, = ee pp- 850-51; Notification 
i Ng. 1852, June 8, 1921. 
See Appendix N. : 2 * 
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to the Crown and Parliament for the welfare of 
Indian people, that the administration of the central — 
subjects may be carried on in harmony with the wishes of 
the people as expressed by their representatives in the 
Indian Legislature, ‘so far as the same will appear to him 
to be just and reasonable.’ 
We have stated above the specific powers and duties of 
Ec: the Governor-General. We now propose to 
i _—— ver’ describe the constitution and functions of his 
in Council. Executive Council ard to discuss the powers 
- vested in the Governor-General in Council ! as 
we must bear in mind, the Government of India is 
conducted ‘ not by an individual. but by a Committeé. No 
important act can be taken without the assent of a majority 
of that Committee.’ * 


=e 


1¢The Governor-General in Council is often described as the 
Government of India, a description which is recognized by Indian — 
legislation’.—Ilbert, The Government of India, p. 202. alt 
According to Sir C. Ibert, ‘the Governor-General in Council, as 
representing the Crown iu India, enjoys, in addition{o any statutory 
powers, such of the powers, prerogatives, privileges, and immunities. 
| appertaining to the Crown as are appropriate to the case and con- 3 
sistent with the system of law in force in India. ... The Goyernor-  * 
Bi Ranarel in Council has also, by delegaticn, powers of making | ig 
| treaties and arrangements with Asiatic States, of exercising juris 
~ diction and other powers in foreign territory, and of acquiring and 
* ceding territory ’.— Zhe Government of India, p 
ye See also in this connection Covbarditioe: Administrative Law 
by Mr. N. N. Ghosh, pp. 252-53. " 
® Lord Curzon’s speech on the occasion of a dinner given by the x 
United Service Club, Simla, on September 30, 1905.—Lord Curzon 
in India, vol. ii, p. 299, eee 
By. Continuing, Lord Curzon said in the course of his speech:— 
hiss ‘ The Viceroy is constantly spoken of as though te and he alone ~ 
were the Go ment. This is of course unjust to his colleagues, 
who are y nsihle with himself, and very often deserye — 
the credit which he unfairly obtains. On the other hand, it is —4 
_ sometimes unfair to him; for he may have to bear the entire res ~ 
ponsibility for administrative acts or policies which were ° 
' pated in and perhaps originated by them. . Vv 3 
_ more weight in his Council than any individual member of it.’ ‘ay 
+ "Phe fast sentence in th . as Mr. Macdonald 
puts it, ‘a fanciful : Miia 
















The constithition of the Executive Council of the ~ 
= olution of GOVernor-General has been altered from time to 
the Execu- time. The Council as originally constituted by 
pray the Regulating Act of 1773 consisted of four 
Governors members named in the Act.'. The number of 
Cooma. councillors was reduced by Pitt’s Act of 1784 to 
three, of whom the Commander-in-Chief of the Company’s 
forces in India for the time being was to be one and to 
have precedence in Council next to the Governor-General.* 
The Charter Act of 1793 fixed the number of members at 
three and provided further that if the offices of Governor- 
General and Commander-in-Chief were not united in the 
same person, which might be allowed undor an Act of 
1786, the Commander-in-Chief might be a member of the 
Council of Fort William, if specially appointed so by the 
Court of Directors, and that, if so appointed, he should 
have rank and precedence next to the Governor-General.* 


ito Plame a 


: 






The Charter Act_of 1835 suthorized the appointment of } | 
four ordinary members and one extraordinary member of } 

Council,* The Commander-in-Chiel was to be the extras * | 
ordinary member of Council, if so appointed. Of the 3 
ordinary members, three were to be recruited from the | © 
Company’s service, but the fourth member were to be 
appointed from outside the service{ The duty of the 
fourth ordinary member _had been sunita entirely to 
legislation till 1853 when he was_made, un arter{ = 
‘Act of that year, a ‘ Tull executive member ’ and thus placed i 
on the same footing with the other ordinary members of 
the Council. The number of the ordinary members of the 


Council was increased to five by the Indian Councils Act of ~ 


* The East India Company Act, 1773, Section 10; P. Mukherji’s 
Constitutional Documents, vol. i. ; 
* The East India Company Act, 1784, Section 18, tdid. ; : 
:* The Charter Act 1793, Section 32; P. Mukherji’s Constitu- 


tional Documents, vol. i. 
_* The Charter Act of ~ So ihid. 7 o 
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1861 which also continued the provision of the Act of 1833 
relating to the appointment of the Commander-in-Chief 
as an extraordinary member.! It further enacted that 
whenever the Council would meet in Madras or Bombay, 
the local Governor would be another extraordinary 
member of the Council.2 The Indian Councils Act of 
1874 * authorized the appointment of a sixth ordinary 
member to the Council for pubiic works purposes, but 
the power given"by this Act was not always exercised. 
An amending Act * passed in 1904 removed the restriction 
that the appointment of the sixth ordinary member should 
be only for public works purposes. The Government of 
India Act, 1915,5 fixed the maximum number of the ordi- 
nary members at six and provided for the appointment 
of the Commander-in-Chief as an extraordinary member. 
It re-enacted the provision, referred to above, that when- 
ever the Council would assemble in any province having 
,a Governor, the latter would be_ another extraordinary 
jmember of the Council. Thus the Council before the 
Reforms consisted ordinarily of six ordinary members and 
the __Commander-in-Chief as an_extraordinary member 
thereof. , po eee 
Under the existing Act ® the Council is to consist of such 
* «..« | number of members as the Crown may think fit to 
Its present = appgint. .Thus the statutory limitation. on th ry limitation” on the 
—— -number of its members, which existed previously, 
has now been.removed. This has been done 
obviously in pursuance of the recommendations both of the 


. 
} 





9 - authors of the Joint Report and of the Joint Select 


1 The Indian Councils Act, 1861, Section 3 ; P. Mukherji’s Constilu- 
tional Documents, vol. i. 

® The Indian Councils Act, 1861, Section 9, 2id. 

* Section 1. 

* Ibid, : 

5 Sections 36 and 37. 

* Section (36 (2) of the Act. 
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Committee. The charged relations of the Government of 

ndia ‘with provincial governments,’ write the authors of 
the Joint Report, ! ‘ will in themselves materially affect the 
volume of work coming before the departments, and for this 
reason alone some redistribution will be necessary. We 
would therefore abolish such statutory restrictions as now 
exist in respect of the appointment of members of the 
Governor-General’s Council so as to give greater elasticity 
both in respeet of the size of the Government and the dis- 
tribution of work.’ The Joint Select Committee also recom- 


mended ? that the limitation on the number of the members " 


of the Executive Council should be removed; that three 
members of that Council should continue to be publicnervapts 
or ex-public seryants having not less than ten years’ experi- 
ence _in the service of the Crown in in India ; and that one 
member ‘of the Council should have defi egal qualifica- 
tions which might be gained in India as well as in the 
United Kingdom. Accordingly it has been provided in the 
Act* that three at least of the members of the Council 
must be persons who have been in the service of the Crown 
in India for not less than ten years, and one must be a 
barrister of England or Ireland, or a member of the 
Faculty of Advocates of Scotland, or a pleader of a High 
Court in India of not_i less* than_ten years’ standing. If 
any member of the Council other than the Commander-in- 
Chief is at the time of his appointment in the military 
service of the Crown, he must not, so long as he continues 
to be a member, hold any military command or be employed 
in actual military duties. If the Commander-in-Chief is a 
member of the Council, he must have, subject to the 
provisions of the Act, rank and precedence in the Council 
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1 Para. 271. 

® The Joint Select Committee’s Report on Clause 28 of the Govern- 
ment of India Bill. 

® Section 36 (3). = : 
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next to the Governor-General.1 The Council, as at 
present constituted, consists of seven members including “ 
the Commander-in-Chief who is no longer to be regarded 
aS an extraordinary member, since the classification of 
members as ordinary and extraordinary, which formerly 
existed, has been abolished by the present Act.* There 
are now three Indian members on theCouncil. The increase 
in the number of the Indian members to three has been made 
in pursuance of the recommendation of the Joint Select 
-}Committee that ‘not less than three members of the 
_ { Council should be Indians.’* It may be»noted here that 
' there is nothing in the Act to prevent all the members of 
the Council from beine-Tadiane, provided, of course, they 
| Satisfy the statutory requirements stated above. The Act 
_ distinctly lays down that no native of British India, nor any 
4 subject of His Majesty resident therein, shall, by reason 
; ‘ only of his religion, place of birth, descent, colour, or any i 
-] of them, be disabled from holding any office under the 
_ Crown in India.* It will only require a bold effort of 
- statesmanship to Indianize the Council completely. We 
a ‘may note, however, in this connection, as the Joint Select 
Committee has remarked, that ‘ the members of the Council] 
* drawn from the ranks of the public servants will, as time 
» goes on, be more and more likely to be of Indian rather 
* than of European extraction.’5 It need not perhaps be 
- stated here that these questions will not at all arise when 
India will attain full Dominion status. 
The members of the Council are appointed by the Crown 
| on the advice of the Secretary of State and usually hold 




























* Section 37 of the Act. . 

Bi 9 Joint Select Committee Report on Clause 28 of tne’Government of 
India Bill. 

~ _ * Section 96 of the Act. 
*See the Report of the Joint Select-Committee on Clause 28 


i of the Government of India Bill, ; Feti 
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‘ * 
office for a term of five years.! Every member of the 
fompett other than the Commander-in-Chief is paid a 
salary of Rs. 80,000 per annum. This is also the maximum |. 
amount payable to him under the Act. The salary of the 
Commander-in-Chief is one hundred thousand rupees a 
year.” It need not, perhaps, be said that these salaries 
are paid out of the revenues of India. 
A member of the Council is appointed to be its Vice- 
President by the Governor-General. The Council 
Procedure . ‘ 
followed at meets in such places in India as the Governor- 


— General in Council appoints. At any meeting 
Governors Of the Council the Governor-General or any other 


General's = person presiding: and one member of the Council 
Council. bs A . F 

other than the Commander-in-Chief may exercise 

all the functions of the Governor-General in Council. In case 

of difference of opinion on any question brought before a 

) meeting of the Council, the Governor-General in Council is 


/ ordinarily bound by the decision of the majority of those 
present, and, if they are ivided, the Governor- — 


General or any other person presiding has a second or casting =| 
=—_—_ _ —_ ; 


1It may be noted here that any member of the central executive 
Council other than the Commander-in-Chief (or any member of a 
provincial Executive Council) may be granted leave of absence 
under medical certificate for a period not exceeding six months. >. 
The member retains his office during his absence and on his return 
and resumption of his duties is entitled to receive half his salary for 
the period of his absence. But if his absence exceeds six months, 
his office must become yacant.—Section 86 of the Act. 
é Since the above was written, Section 86 has been amended. See 
dix O. - ‘ 
temporary vacancy in the office of a member of the central 
Executive Council other than the Commander-in-Chief, or of a i 
member of the Executive Council of a Governor, may be filled by the | 
Governor-General in Council, or a Goyernor in Council as the case | 
‘may be.—Section 92 (1) of the Act. But the Secretary of State | 
may prohibit the filling-of a temporary vacancy in the central Execu- 
tive Council. And if a temporary appointment has already been 
. made, it must be cancelled as soon as Governor-General is 
of the desire of the Secretary State. “BRS : 
\* This is also the maximum payable under the Act. mite 
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vote,’ But if, as has been seen before, any measure is 
proposed before the Governor-General ir. Council whereby ~ 
‘the safety, tranquillity or interests of British India, or of . 
any part thereof, are or may be, in the judgment of the 
Governor-General, essentially affected, he (i.e. the Governor- 
General) may overrule the majority if they dissent from his 
view and act on his own authority and responsibility.? In 
ene such case any two dissentient members may require 
that the matter in dispute and the fact of their dissent be 
reported to the Secretary of State. The report must be 
sent together with copies of any minutes “which may have 
been recorded on the subject by the members of the 
Council. ® It may be noted here that the Governor-General 
cannot, under his overruling, power, do anything which he 
could not lawfully have done with the concurrence of his 
Executive Council.* If the Governor-General is absent 
from any meeting of the Council owing to indispesition or i 
any other cause, the Vice-President, or, if he too is absent, 
the senior member other than the Commander-in-Chief 
present at the meeting presides thereat.5 The person 
presiding has the same powers as the Governor-General 

\ would have had if present. But if the Governor-General 
happens to be at the time at the place where the meeting is 
held, any act done at the meeting requires his signature, 
if he is in a position to sign it. If, however, he refuses to 
sign the act, it becomes null and void. During the absence 
of the Governor-General on tour a member in charge of 
a Department may call together an informal meeting of 
his colleagues to discuss an important or emergent case, 
the result being reported to the Governor-General. ® All 
orders of the Governor-General in Council must be issued 


. > Section 41 of the Act. ® /bid. 
9% Ibid. * loid. 
® Section 42 of the Ac’ 
Hi ® Resolution on the Ri of the Government of India Secretariat 
__ Ppoeedure Committee.—Vide The Gazette of India, September 18, 1920. 
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in the name of the Governor-General in Council, and must 
re signed by a Secretary to the Government of India, or 
otherwise, as the Governor-General in Council may direct.! 
An order so signed cannot be called into question in any legal 
proceeding. * The Governor-General has been empowered 
by the Act to make rules and orders for the more conveni- 
ent transaction of business in his Council.* Any order 
made, or act done, in accordance therewith must be regarded 
as the order or the act of the Governor-General in Council. * 
Under the present system, which was first introduced by 
Lord Canning and which we shall have occasion to 


The present < . A ? 

executive describe in detail later, the business of the 
Depart. Governor-General in Council is distributed among 
ments of the 


Government Various Departments somewhat on the lines of the 
of India. British Cabinet. Each member of the Council is 
in charge of one or two ‘Departments of the administration, 
the Viceroy keeping usually the Foreign and Political | 
Department in his own hands. The work of the Council 
has been variously distributed from time‘to time. The ~ 
existing division of business among the different Depart- + 
ments was made by the Governor-General by an order 
dated April 11, 1923.5 There are at present nine Depart- 
ments—(i) Foreign and Political, (ii) Railways and Com- 
merce, (iii) Industries and Labour, (iv) Education, Health 
and Lands, (v) Army, (vi) Home, (vii) Legislative, (viii) 
Finance, and (ix) Ecclesiastical. The member in charge 
of the Department of Railways and Commerce holds charge 
also of the Ecclesiastical Department, and the Governor- 
General himself, as stated above, administers the Foreign 
and Political Department. , 


x 
2 Section 40 of the Act. 
? Joid. 
nn 
: Ibid, m : 


bid. 
‘ : 5 Vide The Englishman (Dak edition), April 13, 1923 #* 
* ss 
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The Foreign and Political Department deals. with 


questions relating to external politics, frontier ™ 


‘The Foreign tribes, and Statesin India.' It also exercises 


nd Political ba ; 
Desertimiat, control over the general administration of 


Ajmer-Merwara, the North-West Frontier Pro- 
‘vince and British Beluchistan. This Department, according 
to Sir George Chesney,* is ‘the most important and perhaps 
the most laborious of all.’ Describing the varied nature of 
‘the work usually done by an officer of this Department, 


’ Lord Curzon said in one of his parting speeches 4 :—‘ The 


public at large hardly realizes what thePolitical (i.e. an 
officer of the Political Department) may be called upon to 


do. At one moment he may be grinding in the Foreign | 


‘Office, at another he may be required to stiffen the 
administration of a backward Native State, at a third he 
may be presiding over a jirga of unruly tribesmen on the 
frontier, at a fourth he may be demarcating a boundary 
amid the wilds of Tibet or the sands of Seistan. There is 
no more varied or responsible service in the world than the 
Political Department of the Government of India.’ In the 


‘course of another speech* he stated, ‘The work of the 


eg 


EF 


Med 
4! 
fa 


HY¥e 


Foreign Department is unusually responsible, and . . . it 
embraces three spheres of action so entirely different and 
requiring such an opposite equipment of principles and 
knowledge as the conduct of relations with the whole of 
the Native States of India, the management of the frontier 
provinces and handling of the frontier tribes, and the 
offering of advice to His.Majesty’s Government on practi- 
cally the entire foreign policy of Asia, which mainly or 
wholly concerns Great Britain in its relation to India.’ 
The Foreign Department also ‘deals with questions of 


< 
1 Vide The Imperial Gazetteer of India, vol. iv, p. 21. 
_ * Indian Polity, p. 124. : 
> Lord Curzon ‘in Indi@, vol. ii, p. 304. ae 
+ Ibid., p. 317. 
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pGeremonial, and witb matters relating to the Indian Orders.’ 
| In respect of this Department the Viceroy is, in the words 
of Lord Curzon, in the exact position of an ordinary 
member of Council. He is assisted in his work by two 
Secretaries, one Foreign: and the other Political, two 
Deputy-Secretaries, one Under-Secretary, one Assistant 
Secretary and a number of other officers. 
The Army Department transacts ' all business ‘ connected 
with’ the administration of the Army, the 
a an formulation and execution of the military policy 
of the Government of India, the responsibility 
for maintaining every branch of the Army, combatant and 
non-combatant, in a state of efficiency and the supreme 
direction of any military operations based upon India.’ It 
is also concerned with the administration of the Royal 
Indian Marine and the Royal Air Force in India, ‘ in so far 
} as questions requiring the orders of the Government of 
India are concerned.’ ‘The Commander-in-Chief has dual 
functions in India: he is both the chief executive officer of 
the Army and, by custom, the Army Member of the 
Viceroy’s Executive Council. He is thus the sole military 
adviser of the Government of India. Besides, he adminis- 
ters the Royal Indian Marine and the Royal Air Force in © 
India.* He is assisted by a Secretary, who is now a civilian, 
a Deputy Secretary, an establishment officer and _ two. 
Assistant Secretaries. The Secretary, like other Secretaries. 
in the civil Departments, is a Secretary to the Government 
of India and has the constitutional right of access to the 
Governor-General. He represents the Army Department 
in that Chamber of the Indian Legislature of which the _ 
Commander-in-Chief does not happen to be a member. 


bit ibikcied clk nae aes 
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1See pp. 51 and $2 of Zhe Army in India and its Evolution, ~ 
1924, ublished be the Superintendent, Government Printing, India. 
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The Governor-General in Council exercises the same ty 


authority over the administration of the Army as he does ~ 
in respect of the administration of other Departments of the 
Government. As it is a recognized liab:lity of the Govern- 
ment of England to come, in a grave emergency, to India’s 
assistance with the armed forces of the Crown in England, 
the British Government and its representative, the Secretary 
-of State for India, claim to have ‘ a special responsibility and 
authority in regard to the military administration in India.’* 
The Secretary in the Military Department of the India 
Office is the chief adviser of the Secretary of State on 
Indian military questions. * He is usually an officer of the 
rank of Lieutenant-General recruited from the Indian 





Army.* He is assisted by one first grade staff officer . 
selected also from the Indian Army.> He is expected to” 


visit India during the tenure of his office that he may ke 
in touch with the current of Indian affairs. Besides; 


retired Indian Army officer of high rank is usually” 
appointed to the Council of India. ® & 


The Home Department?” deals with all business connected 
The tiome Briti s ee oe § af a'e 
Department, British India. Internal politics, Indian Civil 

Service, law and justice, jails, police and a 
number of other subjects including the administration of 
the Arms Acts and of the penal settlement of Port Blair im 
the Andaman Islands are within the jurisdiction of this 
Department. As most of the subjects dealt with by thts 
Department are under the administration of local Govern- 
ments, the work of the Home Department is, to a large 
extent, the work of supervision, direction and control. 


4 The Army in India and its Evolution, p. 50. 
® Jbid. 


Ibid. 
* lbid. 
5 Jbid. 
® bid, 
7 Vide The Imperial Gazelteer of India, vot. iv, p.-23. 
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The member in charge of this Department is known as 
r the Law Member. If a Bill introduced inté 
The Legisla- either Chamber of the Indian Legislature is 
tive Depart- < 5 . 
meat. referred to a Select Committee of the Chamber, 
the Law Member, if he is a member of the 
Chamber, must be the Chairman of the Committee. Even 
if he dces not happen to be a member of the Chamber, he 
has the right of attending at, and taking part in the delibe- 
rations of, the*meetings ot the Select Committee.’ The 
chief functions of this Department are to prepare the drafts 
of all Bills introduced into either Chamber of the Indian 
Legislature, to assist the other Departments of the Govern- 
ment with legal advice when necessary, and to examine the 
projects of legislation of local Governments when _ they 
are referred to the Government of India, or the Acts passed 
by local Legislatures. The Department is also consulted 
before any statutory rules having the force of law are 
issued. 
The Depart- This Departinent deals * with all work connec- 
aliweye ted with railways, shipping, trade and commerce 
and including tariffs, import and export regulations, 
Commerce. statistics, life assurance and actuarial work. 
The Department of Industries and Labour * is concerned 
with labour legislation, inter-provincial migra- 
The Depart- |. . a 
ment of tion, Factories Act, International Labour Orga- 
industries = nization, Petroleum and Explosive Act, patents, 
and Labour. : ° . . 
designs and copyrights, steam-boiler and electri- 
city legislation, stores, geology and minerals, printing and 
stationery, civil aviation, meteorology, development of 
‘ndustries,{central aspects), Posts and Telegraphs, Public 
Works, and Irrigation. 


* The Legislative Assembly Standing Order 40 and the Council of 
State Standing Order 39. 

* The Goveriior-General’s Order, dated Simla, April 11, 1923. 

> Ibid. 
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‘ This Department ' deals with education, land revenue, 
s veterinary, agriculture, forests, central resea 
soto on above subjects, botanical survey, famine, 4 
Education, control of food-stuffs, external emigration, Sur- | 
a vey of India, Medical Services and Public Health, 
Hew” Zoology, local self-government, libraries- and 
; records, archeology and museums. 
The Finance Member of the Government of India is in 
charge of the Finance Department. This Depart- 
The Finance nent is mainly concerned with the general - 
wee ‘ administration of central finance; with some 
supervision of provincial finance; with questions 
relating to the salaries, leave and pensions of publi¢ 
officers; and with auditing and accounts, currency, banki 
exchange, Mints and the public debt of India. A separ 
branch of this Department, known as the Military Fin 
Department, deals with al) matters relating to the fin 
administration of the Army.* Subjects like customs, salt, 
opium, excise and stamps are administezud by a Board of | 
Revenue working as a part of this Department. ~ It is the. 
duty of the Finance Member to keep expenditure within’ 
legitimate limits. He has to examine, from the financial — 
point of view, any scheme or proposal brought before the | 
Governor-General in Council, which is likely to involve the 
expenditure of public money. He is, so to speak, 
- guardian of public revenue. He is the Chairman of 
Committee on Public accounts, to which we have referre¢ 
before. His annual financial statement, known as 
Budget, is looked up to with great eagerness, not u 
with anxiety, throughout the country.* i 
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1 The Governor-General’s Order, dated Simla, April 11, ‘1923, ar 
2 Vide The Imperial Gazetteer of India, vol. iv, p. 25. aa 
‘Describing the work of this: eot Sir Malcolm A 

(sometime Finance Member) said in the course of one of his s 

in the Legislative Assembly as follows :— 

‘We have to_explain what we have done with the 
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"We shall now describe the manner in which the busines 
of the Council is transacted. During the adminis 


H How = . ‘ 

i poe tration of, the East India Company, every case 
Council : ) , 
works: the however unimportant, was supposed to be placed 
—— before all the members of the Government, and 


to be decided by them collectively. As Sir 
William Hunter vividly describes,! ‘under the Company 
every case actually passed through the hands of each 
Member of Council, circulating ata snail’s pace in little 
mahogany boxes from one Councillor's house to another.’ 
‘The system involved,’ said a former Member of Council, ‘an 
amount of elaborate minute writing which seems now hardly 
conceivable. The Governor-General and the Council used 
to perform work which would now be disposed of by an 
Under-Secretary."* The work of the Council enormously 
-increased in all directions as a consequence of the policy 
pursued by Lord Dalhousie’s Government and the necessity 
of changing the old cumbrous method of doing business 
collectively was seenly felt. Lord Canning abolished the 
old method and introduced* a beginning of the present 






by the House during the past year. We have to explaia whether our 
anticipations of revenue have been fulfilled or not. We have to 
explain to it (i.e. Assembly) why and how in any particular case we 
have exceeded the grants made tous. We have to lay before the 
+ House a very complete scheme of operations, not only of revenue and 
expenditure, but of ways and means finance for the coming year, 
| We have to justify this to the House, and we have td obtain practi- 
q cally every penny of it in the form of a direct demand for a grant. 
. .. The second branch of my Department is concerned with such 
. watters as financial rules, financial regulations and relations with the 
Vrovincial Governments. . . . Then comes a very important branch, 
' mean that relating to what we call pure finance, that is, all those 
» \Westions relgting to the provision of ways and means, the adjustment 
{ remittance transactions, the paper currency issue, the raising of 
vans, and the provision of every day finance by means of Treasury 
Bills, advances from the Bank and the like’.—Vide Legislative 
Assembly Debates, pp. 1768-69; January 19, 1922. 

- “NZhe Earl of Mayo (Rulers of India Series), p. 81. Read in 
this connection Chapter III of that book. 

or yas 


Ibid. : 
*See Indian Polity by Sir George Chesney, p. 123. 
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ke 
j ~ Departmental ’ system, under which each member of the + 
* Council is placed in charge of one or more 


I branches of the administration, only important 


* Depart- matters being referred to the. Viceroy, or to the 
eed whole Council. The arrangement made by Lord 

Canning was at first informal and was a matter of 
private understanding within the Council. It was legalized” 
under the Indian Councils Act, 1861, which empowered ' 
the Governor-General, as we have seen before, to make 
rules and orders for the more convenient transaction of 
business in his Council, and provided that any order made 
or act done in accordance therewith should be regarded as 
the order or act of the Governor-General in Council. 

The system as subsequently developed has been thus 
described by Sir John Strachey *:— - Although the 
separation of departments in India is less complete than 
England, and the authority of a member of Council m 
less extensive and exclusive than that of an Engli 
Secretary of State, the members of Council are now 
f virtually Cabinet ministers, each of whom has charge of one 
fi of the great departments of the Government. Their 
j ordinary duties are rather those of administrators than of 
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SRS cee 


councillors. The Governor-General regulates the manner 
in which the public business shall be distributed among 
'® them. He usually keeps the Foreign department in his 
own hands. ... . While the member of Council takes the 
place of the English Secretary of State, there is in each 4 
\ department a Secretary holding a position analogous to | 
that of a permanent Under-Secretary in England. It is 
the duty of this secretary to place every casegbefore the 
Governor-General or member in charge of his department, 
in a form in which it is ready for decision. He submits 


‘See Section 8 of the Indiam Councils Act, 1861—P, Mukherji’sA4 
Documents, vol. i. 4 
y  * India, Its Administration and Progress Ore pp. 60-61. ‘a 
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with it a statement of his own opinion. In minor cases the 
member of Council passes orders which are final. If the. 
matter be one of greater importance, he sends on the 
papers, with his own orders, to the Governor-General for 
his approval. If the Governor-General concurs, and thinks 
further discussion unnecessary, the orders are issued. If 
he does not concur, he directs that the case shall be brought 
before the Council, as in England an important case might 
come before ¢he Cabinet. The duty rests upon the 
secretary, apart from his responsibility towards the member 
cf ‘Council in charge of the department, of bringing 
personally to the knowledge of the Governor-General 
every matter of special importance. All orders of the 
Government are issued in the name of the Governor-General 
in Council.’ ! 

The practice now in vogue * is substantially the same as 
described above. The Council meets usually 
once a week, but special meetings may be held 
at any time, if necessary. The meetings are not 
open to the public. The members of the Council cannot act 
otherwise than in Council, or ‘ by the implied authority of the 
Governor-General in Council.’ Under the rules of business 
laid down by the Governor-General, minor matters relating 
to a Department are disposed of by the member in charge 
of the Department, without being brought before the 
Viceroy or the Council. All important questions, and 
specially those in which two Departments fail to come to 
an agreement or a local Government has to be over- 
ruled, are referred to the Viceroy. He may himself pass 
orders in respect of such cases or may refer them to 
the whole Council. ‘'The statutory rules framed under 
- Government of India Act require,’ says an official 


The present 
system. 


+See in this connection also Zhe Zarl of Mayo, by Sir William ey 


Huater, 83-84. 
2 Vide the ae Report, p. 53. 
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communique,! ‘ that every case, which in the opinion of the 
member in charge of the department to which the subject" 
belongs is of major importance, shail be submitted by him 
to the Governor-General with the orders proposed by him.’ 
And lest there should be any case of omission to refer an 
important matter to the Viceroy, there is an additional 
safeguard provided ‘ through the position occupied by the 
Secretaries to the Government of India who, while they 
are charged with the duty of seeing that the rules of 
business are duly observed, are at the same time given a 
status independent of the members with the right of 
referring at their discretion any case at any stage for the 
Governor-General’s orders.’ ? Sir Thomas Holland, who 
was once the member in charge of the Department of | 
Industries, was practically censured by the Governor 
General in Council and had to resign his membership of 
the Viceroy’s Executive Council for his failure io submit a { 
matter of public importance to the Governor-General before 
he issued orders thereon in the name of the Government 
of India. The facts * of the case are as follow :— 

Four persons, namely, C. S. Waite, Rai Bahadur Sukhlal 

Karnani, J. C. Banerji and H. Stringer, were 

The Muni- F Ate . 
tions Fraud Charged with conspiring to cheatin regard to 
Caseandthe the supply of a quantity of wire rope to the 
resignation Munitions Board in August, 1918. While the 
Thomas trial was proceeding, Sir Thomas Holland 
sn decided to withdraw from the prosecution, and 
tutional sig- jssued orders accordingly, on the ground that if 
menace the prosecution of Karnani and Banerji were 
proceeded with, widespread commercial and industrial 


The communique was issued on August 28, 1921, by the Govern- 
ment of India in the Industries Department on the ‘ Munitions 


Fraud Case.’ = 
®See the communique on ‘The Munitions Frand case,’ osaer | 


* August 28, 1924. 
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association of these persons with various business concerns, 
mainly of a Swadesh? character, and that the Government 
considered that it was preferable that these men, though 
guilty, should escape punishment rather than that a large 
number of innocent persons should suffer loss. Intense 
agitation followed the withdrawal both in India and in 
England. Thereupon the Government of India in the 
{ndustries Department issued a lengthy statement reviewing 
ihe whole case. It made it clear therein that it was 
impossible to justify the withdrawal in this case on the 
specific grounds given, and emphasized that withdrawal 
from a prosecution on the ground that a section of the 
financial or commercial community would suffer from a 
conviction was inconsistent with the principles on which 
justice should be administered and called for the most 
emphatic repudiation from the Government. The Govern- 
ment also took the strongest exception to the suggestion 
that it might be preferable that men though guilty should 
escape punishment rather than that a large number of 
innocent persons should suffer loss. Continuing, the 
Governor-General in Council stated that Si: Thomas 
Holland had committed an error of judgment in failing to 
submit the matter to the Governor-General. Sir Thomas 
Holland himself expressed his deep regret at his omission 
to invite the attention of the Governor-General to the case 
during the period of its reconsideration or to take his 
instructions before issuing orders in modification of the 
previous decision favouring prosecution. No responsibility 
uttached in this case to the Secretary in the Industries 
Vepartment, since the matter had been placed outside his 
jurisdiction by a special resolution of the Government of 
india passed in February, 1921. P 
Questions raising important administrative issues or 
Jaying down general policies are invariably settled in the 


Pisce would be seriously affected by reason of the 
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whole Council. In case of difference of opinion on any ques-, 

tion the vote of the majority prevails, subject, of course, to 

The R the power of the Governor-General to override 
oyal Se ac : 

Commission the majority in special cases. In case of an 


a raj. CTAlity of votes on both sides, the Governor- 

zation General or any person presiding has a casting 

oa the vote. 

transaction . A r 

of the busi- We close this topic with an extract from the 
=< Report of the Royal Commission upon Decent- 


General in ‘alization in India. The reader will find in this 
* Council. extract a most detailed and interesting, and at the 
same time a most authoritative, description of the manner in 
which the business of the Governor-General] in Council is 
transacted and also of the procedure of work in the Imperi 
i Secretariat. * 
f ‘In regard to his own Department, each Member of 
‘@ | Council is largely in the position of a Minister of State, 
and has the final voice in ordinary departmental matters. 
But any question of special importance, and any matter in 
which ifis-proposed to overrule the views of a local 
Government, mnst ordinarily be referred to the Viceroy. 
This latter provision acts as a safeguard against undue 
interference with the local Governments, but it necessarily 
throws a large amount of work on the Viceroy. In the 
!* year 1907-8, no less than 21°7 per cent. of the cases which 
3 arose in, or came up to, the Home Department, required 
submission to the Viceroy. The Home Department is, 
however, concerned with questions which are, in a special 
degree, subject-to review by the Head of the Government. 
and we believe that in other Departments the percentage of 
4 cases referred to the Viceroy is considerably less. Any 
: matter originating in one Department which also affects 
fr ‘eel must be referred to the latter, and in the event o! 


E 4 Report of thP Royal Commission upon Déctutralisation in dnd‘e 
i (1909), vol. i, paras. 19-22. : 
Ke Ly 


the Departments not being able to agree, the case wot 
have to be referred tu 'the Viceroy. 

‘ The Members of Council meet periodically asia Cabinet 
—ordinarily once a week—to discuss questions which the | 
Viceroy desires to put before them, or which a Member, | 
who has been overruled by the Viceroy, has asked to be | 
referred to Council. The Secretary in the Department 
primarily concerned with a Council case attends the Council 
meeting for«the purpose of furnishing any information 
which may be required of him. If there is a difference of 
opinion in the Council the decision of the majority ordinari- 
ly prevails, but the Viceroy can overrule a majority if he 
considers that the matter is of such grave importance as to 
justify such a step. 

‘Each Departmental office is in the subordinate charge 
of a Secretary, ! whose position corresponds very much to 
that of a permanent Under-Secretary of State in the United 
Kingdom, but with these differences, that the Secretary, as 
above stated, is present -at Council meetings; that he 
attends on’the Viceroy, usually once a week, and discusses 
with him all matters of importance arising in his Department ; 
that he has the right of bringing to the Viceroy’s special 
notice any case in which he considers that His Excellency’s 
concurrence should be obtained to .action proposed by the 
Departmental Member of Council; and that his tenure of 
office is usually limited to three years... . The Secre- 
taries have under them Deputy, Under, and Assistant 
Secretaries, together with tHe ordinary clerical establish- 
ments... . ; 

‘A case coming up to a Government of India Secretariat 
is first of all noted on by the clerical branch of the office. 
lt then goes, usually, to an Assistant or Under-Secretary, 
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1 There are now two Secretaries—one Foreign and the other _ . 
Politicai—in the Foreign and Political Department. Vide 7he Indian  ~ 
Year Book, 1923, edited by Sir Stanley Reed, p.@6. te 
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. who, if he accepts the office note, signs his name below it. 
If he disagrees or desires to add anything, he notes accort® 
ingly. His work, in turn, goes to a Deputy Secretary or 
to the Secretary, who acts in the same way. A Deputy 
Secretary often submits cases direct to the Member in 
charge, but the papers come back through the Secretary, 
to enable the latter to see what is going on. Secretaries 
and their principal subordinates may dispose of petty cases 
of a routine character on their own responsibility, but lists 
of such cases go weekly to the Secretary and Member, so 
that any independent action by a subordinate which is 
deemed inadvisable may be checked. Otherwise, cases’ go 
on to the Member in charge, and if reference to the Viceroy 
or to some other Departinent is not required, his order is 
final. This elaborate system of noting ... is held to be 
justified by the constant changes in the superior personnel 
of the Secretariats and Departments in India. 

‘In important cases the notes are printed, for future 
reference, along with the papers to which they relate, but 
these are only for confidential use in the Secretariats 
themselves. The Government of India, however, submit 
monthly volumes of their printed proceedings (without the 
notes) to the Secretary of State... .’ 

We may notice here one more point in connection with 

Nea? the constitution and character of the Executive 
" fthe Counc, Council. The Council is not constituted, as we 

ae ae: have seen before, on the principles on which the 

character. British Cabinet or the Canadian Ministry is 
formed. Its members are not yet responsibie 
to the Indian Legislature. A Vv te of censure on the 

Council by the Legislative y-the Legislative Assembly, not to speak of the 

Council of State, cannot drive it out of power. Thus, so 

far as its relations to the people_of- the country are 

j | cpnvetned, i tas iererponsibie now now as it was before the 

Montagti-Chelmsford changes. e Government of India 
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is responsible only to the Imperial Parliamen Subject to 
the ultimate control of that body alone, it has indisput- 
able power in respect of all matters which it considers to be 
essential to the discharge of its responsibilities for the peace, 


order and good government of India. But there ig one 
feature which the Council has_in common with the Bgitish 


| Cabinet, namely, Tthe principle of united and indivisible 
| neice responsibilityy ? It has been distinctly laid 

down by a former Secretary of State * that ‘it 
should be understood that this principle (i.e. the principle 
of united and indivisible responsibility), which guides the 
Imperial Cabinet, applies equally to administrative and to 
legislative action; if in either case a difference has arisen, 
members of the Government of India are bound, after 
recording their opinions, if they think fit to do so, for the 
information of the Secretary of State in the manner 
prescribed by the Act either to act with the Government or 
to place their resignations in the hands of the Viceroy. It 
is moreover immaterial for the present purpose what may 
be the nature of the considerations which have determined 
the Government of India to introduce a particular measure. 
In any case, the policy adopted is the policy of the 
Government as a whole, and as such, must be accepted and 
promoted by~all-who decide to remain members of that 
(;overnment.’ From this it is evident that even if, in respect 
‘of a particular matter, the decision of the Government of 
India is in reality the decision of a single person, namely, 
the Viceroy, rather than that of the whole Council, that 
Cecision must be supported and acted upon-by the members 
“tf the Council, or they must resign. As we have 


«lready stated, the proceedings of the Council are secret; 
° ° . gee SRBC T 
and, therefore, ‘it is not consonant with the practice 


a —) para, 34 of The Montagu-Chelmstord Report, 
wars 










